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BMDARI OROWM. B 

Applications from disappointed parties to re:??'- 0 Bn.e 
iitigation are very anmer^us , and in the ' majority of , them the, grounds put 
forward might serve as grounds o! appeal, if appeal were permissible, but are 
not and hardly ever affect to be, grounds for the exercise of so ^exceptional a 
jurisdiotion as that of the financial Commissioners on the revision side. 

The re visional jurisdiction of the High Court is limited by S. IIS 
of the Civil Procedure Code to cases in which a subordinate Court appears 
to have exercised a jurisdiction ndt vested in it bylaw, or to have failed 
to exercise a jarisdiction so vested, or to have acted in the exercise of its 
jurisdiction illegally or with material irregularity, but it has always been 
recognised that the Financial Commissioner, acting under S, 84 (5) of the 
Punjab Tenancy Act, has, within the limits prescribed for the revisional 
jurisdiction of the Chief Court, an absolute discretion to determine 
whether his intervention is expedient. There is a succession 
rulings on the point and in Amam Din v. Jiwan (l), it was very clearly and 
ill very general language ruled, that the broad principle to follow is, to inter- 
fere only when a refusal to interfere would result in injustice or failure of 
justice. 

lathe present case there are two distinct reasons for declining to 
exercise the revisional jurisdiction* In the first place, there is, on the par 
of two cour'i-s a definite finding supported by the Revenue Records of facts 
which give jurisdiction to the Revenue Ciurts and render the plaintiffs* 
applicants liable to ejeotment. The ciroumsfcanoes which would iustily 
this Court, on its revision side, in holding that a subordinate Court had 
acted either without jurisdiction or illegally or with material irregularity, 
when, on the facts foundfby that Court, there is no such lack of jurisdiction 
and no illegality or material irregularity, would have to be of a very excep- 
tional kind though absolute perversity in the finding or a serious misappli-. 
cati')n of the law of evidence in arriving at it, might justify such 
interference. Apart from this point? there is no suggestion that the decision 
of the subordinate Courts in the present case has resulted in injustice. 

The application is rejected. 

AppUcation rejected^ 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side® Revenue, 

No, 181 of 1913-14, ((Decided on 25-3-1914 ,) 

Maynard, F. G* 

Bhadari and another Applicants 

Vtrsns 

Crown Other Side ^ 

Punjab Golonization of Land Acl, 1912, S. 12— grant— confisca - 
tion of — canal colony lands — ownersliip’^ofjhabiiabla house— concliisiva 

evidence of residence. 

3 aiI2 P.LB. (Rev.L im 



4 PTJKJlB OiSE-LAW, PIET C. [1914] 

Wlien a colony is firnoly established the absence of or'presenee of a paxtlcidar 
. ■ ppantee becomes a matter of little or no public importance. If lie has not acqiiiB- 
,0d proprietary right, he Tetains no doubt bis technical liability to fulfil the condi- 
.tion of personal residence but the fact that a grantee has a habitable house in 
' Hs .Ohak .must be accepted as conclusive eTidence that he is fulfilling, the con- 
dition of residence 

Bevision from the order of the Gomm issioner of Lahore Division, 

■ : OBDm , 

■ .The - facts of .' this 'casa ■ are .' that the ousted grantees have 
.a ■' substantial house in- the '-Ohak which ■ is fit to : live in and is pro- 
vided with all necessary furniture, Drom the Lainbirdar's statement in 
veraaoniar it appears that the applicants have paid their share of expenses 
incurred in the building of the village mosque and the village drinking 
... well. 

Not having obtained proprietary rights, they were technically liable 
0 be ousted by reason of their non-residence, and an order of confisca- 
tion was passed against them on March 28th» 19li?. The house is said 
to have been built 15 or 16 years ago, and I gather that the grant which 
has now been confiscated dates back to the early days of settlement on 
the Eakh Branch of the Lower Ghenab Ganal. 

For the first 12 or 15 years of a new oilony’s existence, the settle- 
ment is in some measure precarious, and there is special justification for 
in-tUtiag in ifclc ibid/ on tfia condition of residence. Later on, when 
^ke colony is firmly established, the absence or presence of a particular 
grantee becomes a matter of little or no .public importimoe. 

If he has not acquired proprietary right, he retains, no doubt, his 
technical liability to fulfil the condition of personal residence, but it 
becomes very undesirable to enforce this by ooafisoitioii, and the proper 
course is to accept the existence of a ha])itabie house as sufficient evi- 
dence of residence, and to make no farther inquisition into the habits 
of the grantee. One great objection to the coatinaance of enciuiries of 
this kind is the very undesirable power which they place in the hands 
of subordinate officials. 

I hold, therefore, that the time has now come throughout the whole 
of the Lower Ghenab Colony when the fact that a grantee has a habit- 
able house in his Ghak must be accepted as conclusive evidence that 
ke is fulfilling th© condition of residence. In order to apply this principle 
in the present case, enquiry will be made as to the disposal of the 
square which was confiscated, and restoration will be ordered, if 
feasible. 


Order accc^dingly 
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IF THE COUET OF THE FIFAKOJAL COMiaiSSIOKlB C’P TAB 

PUNJAB. 

Eevision Side. Revenae. 

No, 145 of 1913-14. (Decided on 12-8-1914) 

Matfnard^ F* C. 

Nawab Am and another , , dppUc&ntB 

Versus 

Lal Singh Other Side, 

Punjab Tenancy Act, S. P— acquisition of cccupatty righis ly 
tenant— breaking up waste— Mauza Ganga, TahsilSirsa, 

Held, that in the ahsenoe of any expressclause in ihe AdKinistialion Papers 
of a village conferring occupancy rights, the fact that a tenant or his ancestors 
had broken tip waste land prior to 3882 in Sirsa is a cjiterion for determiBing 
whether the tenants had acquired oGciipancy rights under S. 8. The application 
of the said criterion dependsjupon the particular facts of each case and that the 
question at issue in every such case is one of fact whether the circumstances 
and ill particular the rate of rent paid point to the conclusion that at the time 
when the waste was broken up tenants were so scarce as. to be in a position to 
dictate their own terms. In cases where the breaking up of waste took place 
prior to 1882, the ‘probability; that tenants were so|scarce is greater than in cases 
where it took place later, but the probability is not to be taken as certainty in 
any case and all the circumstances miist be examined. 

Revision from the order of the Commissioner, Ambala DMsion, 

ORDER, 

I have heard the parties in this case. The applicants are tenants in 
Mauza Ganga of TahsilSirsa, and the land in dispute was broken up by 
them partly before and partly after 1882, while a portion of it .was not 
broken up by them at all but received by them in an already cultivated 
state. The landlord having sued for possession by ejectmant, tbe tenants 
sued for occupancy rights, which all the lower Courts have loiind that 
they have failed to establish. 

As in many villages of the Sirsa Tahsil, the Administration Papers 
of the settlements both of 1862 and 1832 c>ntain a clause which sets forth 
the right, in the first place of the owners, and in the second place of the 
occupancy tenants, to break up waste and adds that, if these be unwilling, 
the right will be given to some one else. In the fifth ground of the 
application for revision, the applicants refer to this clause and claim it as 
establishing their rights of occupancy, 

A clause of the same character in the Administratioii Paper of the 
village of Diwan Eheora in the Dabwali Tahsil of the old Sirsa District, 
came under the consideration of the Emanoial Commissioner, Sir J. Lyall, 
in case Ho, 5 of 1881-82. He observed that there was nothing in the rol# 




expressly a.oUtiM that m .oeapW 

“est. ls.a ««a,t 11. .ropU . right of .ecpehcy .. 

Bet In the oironrnstooes of the pnrtionl.r oasa (which 
o„a of first tonnding in 1853 n«a » s.bs.,....t refoundi.g 

1861 after abandonment in consequence of diongntj Sir J. I 
held that tenants of the village, classed as occupancy tenants ai 
qeltlament of 1862, who had been allowed to break up waste land u 
this clause within the term of the expiring Settlement (1862-1882) ■ 

entitled to a right of occupancy in the lands broken up. 

In case No. 406 of 1897-98, a similar case connected with ocoup 
rif^hts in the same tract came before Mr. Thorburn, then Nma 
Ommissioner. In the course of his judgmeut Mr. Thorburn. observed 
“Considermg the fact that clause 6 only gave the rigl 
break up waste, but is silent as to wbat status such buta 
confers, it cannot be held that butamari par se confers an occupancy r 
As to whether it does or not, must tuni on whether or no at the 
butainars w ere scarce, in a position, so to say, to make their own terms 
the advantages of getting new land brought under the plough were ; 
fy, fbP landowners. A decision on this point will partly depend on 
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18 four aunas and four pies per patta hmh%, to se%^8B anofti^ mi4 

two pies per acre, a rate which is cerfeatolr mt particular^- low for irnmni 
lands in the Sirsa District and wasSoiihle the land ri’^enne rat© In tiiji 
village. In rejecting the application for revision the Oommisaioner observed 
that the real point was ‘'whether at the time that this land was first broken 
up and occupied by appellant or his ancestors, the competition lor land 
was such that the tenant could m^ke his own terms, or s ich that the land- 
lord could do so, v e.; was land scarce or were tenants scarce, and he lieM 
that the facts established that the tenant was, at the time, in the less 
favourable position a conclusion from which there isno reason to differ. 

Mr. Thorburn^s decision in cise No. 406 of 1897-9S did not establish 
anew principle of law conferring occupaooy rights under S. 8 on all 
tenants in the old Sirsa District who had broken up waste prior to 1882. 
It merely provided a new criterion by which each claim put forward by 
such persons to the establishment of such rights might equitably be 
decided. The application of the criterion depends upon the particular 
facts of each case, and the question at issue in every such case is one of 
facts whether the circumstances and, in particular, the rate of rent paid, 
point to the conclusion that, at the time when the waste was breken up, 
' tenants were so scraoe as to be in a position to dictate their own terms. 
In cases where the breaking up of the waste took place prior to 1882 the 
probability that tenants were so scarce as to be in a position to dictate 
their own terms is greater than in cases where it took place later. But 
the probability is not to be taken as a certainty, in any case, and all the 
circumstances must be examined. 

In the pi'esent case, there are no grounds of revision .at all in respect 
to that portion of the land whioli vvas received by the applicants’ father 
in an already cultivated state. In respect to the remaining land, the 
contention of the applicants fails for the reasons explained, and they have 
not proved the facts which are requisite in order to establish the occupancy 
status on the principle laid down in case No. 406 of 1897-98. 

The application is rejected. 

Application rejecUd. 

The orders in case No. 406 of 1897-98 referred to in abox-e is as 
follows 

Thorbnrn. F. O. ^7-4-99) — From the Goilectors return, dated the 16th 
February 1899, giving cover to a report by. Mr, Humphreys, Assistant 
Collector, dated the 6th February 1899, both of which are to be read as part 
this Court’s of judgment, the Assistant Collectors report from the 
“Report re Collector’s order, dated the 5th JanuaTy 1899,’" the answ'ers 
to the points referred, omitting for the momint No. 1, are as follovrs 
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(2) Eegistered occupancy tenants pay at a rate ui|der Ee. 0-6-0 the 
cultivated higha, which is apparently the rate plaintiffs have paid out since 
last settlement (3) the partition occurred in Sambat 1919 (A. D. 18 2)^ or 
vears before Mr- Wilson’s Settlement of 1862 (4) no instances are established^ 

As to (1), the translation of the field shows that in paragraph 6 

“mode of breaking up banjar'’ the conditions were that the owners first 
and after them the occupancy tenants, “shall have the right to break up waste 
land, and in the event of their refusing to do so, land will be given to an- 
otheUerson.” This clause was apparently originally inserted in the 
1862 Settlement and repeated in that of 1882, Its broad an 
obvious intention was to encourage the breaking ot waste by 
owners, occupancy tenants and outsiders put in by the Lnmbnrdar, or 
owners in the order named. The condition suited owners as it brought 
them income, and it suited Government and was no doubt inserted at the 
instance of the Settlement 0$cer in 1862 in order to benefit Government to 
some extent by strengthening tne village. Miv Agnew, the Collector, 
makes a great point in this case, that the Ila/i/i id^arz para, related only to 
^‘Bhamilat-deh” not ‘■'Shamilat patti.” Had this been intended the intention 
would have been made clear, but from the omission and remarks just made, 

I am convinced that the “waste” referred to was, “waste” generally, whete 
^Ar held hv the owners composing a village or only a part of a village why 
in this case the partition took place in S-amhat 1919 or A.T). ^ 862, twenty 
Years before the 1862 entry was repeated in the 1882 Settlement. Here a 

Lestion arises as to what rights the breaking up of *6 

Evidently if the reeurn about rent rates is correct, it did no ® T 

occupancy tenants breaking up waste in as high a category as that in 
Xh thly stood with reference to their older acquired lands for which 
leylere recorded as occupancy tenants. It did not do so, because other- 
wisl they would have been entered in the annual papers as occupancy ten- 

a.d ..aid bav. paid a 1.™ .eat ttan 

Re. 0-6-0 a bigha. 

As to the alleged agreement on which the tenants rely, it was, if 
made, oral, and cannot be proved. As the same time some such agreement 
was usual, so long as there was plenty of waste and a scarcity of tenan s. 
Indeed it is on the face of it improbable that a man would break up waste 
a guarantee of possession at a limited rent rate for a least a term 
of years, without such a protection it is inconceivable that the occupancy 
tenants (plaintifis in this case) would have extended their cultivation. I 
Tdltod that i. to .pp».oli.g will be a tee peter. 

Supte oi the ptpeent type, i.e, to todted. will try to eject eceopapcy 
t.pi,ot.apdotbieiswheh.yeiipd.r.ok».e in tbe met ns 

tin No. 6 in thik'case, brpkeH up and cultivated waste, and the 
with appeal to the Wajib-ul are entry as giving them oocnpanoy rights. Ihe 
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reason why tlie question of status has become a burning question is either 
increase of population or, more probably, as here, the fact that canal irriga- 
tional is being or has been extended to the village. 

Considering the fact that clause 6 only gave the right to break up 
waste, but is silent as to what status such butamurt confers, it cannat be 
held that butamaH per se confers an occupancy right. As to whether it 
does or not, must turn on, whether or no at the time butamars were scarce, 
in a position, so to say, to make their own terms and the advantages of get- 
ting new land brought under the plough were great to the landowners, A 
decision on this point will partly depend on the rents taken. Applying the 
above principle to this case, it is clear that as the village was Aamm* 
canal is only now I understand being brought to it and the demand for ten- 
ants great, up to 1882, at all event, land personally broken up in or before 
1882 and since cultivated by occupancy tenants, must be held to rest in 
them as occupancy tenants under S. 8 Punjab Tenancy Act This view I 
see is very much that taken by Mr. (Sir James) Lyall as Piaanciai Commis- 
sioner in the Dlwan Khera Case, appeal No. 5 of 1881-82. 

It follows then that these 4 revision petitions must be accepted. 

Parties are summoned. 



Thorburn, B\0. (27-4-i<9£)P).—Parties-are present and each represen- 
ted by counsel. Mr. Brown for the respondents and Pandit Sham Dass for 
the plaintiffs. Por the landlords it is urged that the 1882 entry was a mere 
repetition and that had hutamari conferred occupancy rights that status 
would have been recorded as held by the hutamari and further that as re- 
gistered occupancy tenants pay at about Re. 0-3-0 a bigha and these men 
pay at Re. 0-6-0 or about that, the rent rate shows that they have no occu- 
pancy right, Por the tenants the entry is u-ppealed to and the fact is point- 
ed out that waste began to be broken up in 1872 and continued to be so 
broken until long after 1882, On the whole it is pretty certain that no 
close inquiry preceded the repetition of the old entry of 1862 in the revised 
waiib^nl arz of 1882 and that the butamars not in 1882 given occu- 
pancy rights because there was no judicial order conferriug such nVhf* 
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almost to one for land amongst tenants at such terms as the landlords had 

to dictate, 

I accept all four applications and, rev-ersing Collector s order, decree 
plaintiffs’ occupancy rights under S, 8, Punjab Tenancy Act, in respect of 
all land broken up by them or those from whom the present tenants inherit 
up to 1882, the actual plots in each case having now to be ascertained and 
decided by the Collector and the Assistant Collector and as to later broken 
up land the question of fact has to be decided, viz,^ the year in which land- 
lords ceased to find it to their interest to get waste broken up at all by ten- 
ants with occupancy rights. 

I refer back all four cases for inquiry and decision as the question of 
fact as regards each point to be decided. I may add here that counsel for 
defendants (landlords) admits that in this cai^e the fact that land was 
Shamilat patti and not Shamila deh is immaterial. In any case the land- 
lords were very few. 


IN THE COIJET OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 176 of 1913-14. (Decided on 6-54914) 

Maynard, F.C, 

Rugha Applicant 

Versus 

Mughli and others Other side, 

Punlab Tenancy Act, Ss. 38 and 59 (1) (b) — effect of abandon- 
ment under S. 38. 

^A-bandonment, like ejectment, terminates the rights of the widowf and 
the right of occupancy at once devolves upon the next claimant . At the very 
moment that the widow completes , the period required to bring S. 38 of the 
Punjab Tenancy Act into operation, she ceases to be “ the tenant having the 
right of occupancy ’ by the operation of S. 59 (1) (b). 

Case forwarded by the Commissioner, Ambala Division. 

ORDER, 


The parties are represented before me by counsel. A wddow who 
had succeeded to occupancy rights held by her deceased husband left 
the villages in which the land was situated. The prior nature of the 
arrangements which she made for the cultivation of the land and the 
manner in which effect w^as given to them are not entirely clear from the 
file. Apparently, the person whom she employed to cultivate for her conti- 
nued to cultivate on behalf of the landlords. At any rate the owners (who 
are the co-sharers in the village) say that they regularly received rent from 
the tenant Shahzada, though the language employed appears to amount 
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to a contention that he is cultivating on 1 heir behalf and not on behalf 

of any occupancy tenant.. ■■■.; 

The landlords claimed in mutation proceedings that tli© name of 
the widow should be removed from the column of occupancy and this 
claim was upheld as far as the Collector’s Court. The Commissioner has 
referred the case for revision on the ground that the act of the widow 
did not affect the rights of the collaterals, who are admittedly descead* 
ed from the ancestor who originally hsld the tenancy. 

The widow having left the village some years ago, a fresh entry of 
some sort is necessary, and the question is what it should be 

The rights of a widow in an occupancy tenancy are very strictly 
limited by law. She cannot transfer the right by sale, gift, or mort- 
gage, or even by sub-lease for a term exceeding One year. It would be 
somewhat surprising if, in the circumstances, a mere act of neglect on 
her part would sujffice to destroy the rights of persons who are protect- 
ed by law against her wilful disposal of the property. 

Clause (6) of S. 59 (l) makes the legal position clear : abandon* 
ment. like ejectment, terminates the rights of ] the widow, and the right 
of occupancy at once devolves upon the next elaimant. At the very 
moment the widow completed the period required to bring S. 38 of the 
Punjab Tenancy Act into operation, she ceased to be ‘‘the tenant having 
the right of occupancy*' by the operation of S* 59 (l) (6). 

An attempt has been made before me to show that tbe collaterals 
were themselves guilty of abandonment, because they did not at once 
enter upon and manage the tenancy. It appears that they misunder- 
stood this legal position and though! they must wait till the widow’s 
absence has lasted a stated number of years. Be this as it may, it is 
clear that a person who has never been in actual possession of a te- 
nancy has not the opportunity of cultivating and arranging for the cul- 
tivation of the land of which it consists ! and I hold that in order 
to establish the conditions contemplated by S. 38, the tenant whose 
abandonment of his tenancy is alleged, must have been at some time in 
possession of the tenancy in question, ^ ^ ^ ^ ^ 

I accept the application and order mutation of the occupancy te- 
nancy in the names of the collaterals of the deceased tenant Niadar : 
with costs in favour of the applicant. 


Applimtion accepted. 
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IN THE COURT OP THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 

Revision Side« ■ Revenue, 

No. J21 of 1913-14. (Decided on 5-5”1914)« 

Maynard^ F,C> 

Hira and others , Ap%ilimnts 

YersuB 

Nihal Singh and othex’S Other side 

■ Pan jab Tenancy Act, Ss. 45, 84 (5)— notice* of ejectnient embracing 
other landis—sait to contest notice — dismissal for defaalt — possession 
given to landlords in execution proceedings — material irrogalarity — 
interference on revision. 

The respondents (landlords) caused a notice of ejectnient under S. 45(1) of 
the Punjab Tenancy Act to be served upon the applicants in respect to certain 
land. One of the fields (No. 748; which was included in this notice had been 
held in previous judicial proceedings to be a part of the land from which the 
applicants (tenants) were not liable to ejectnient. This important fact was 
overlooked in dealing with the notice of ejectment. The tenants sued to contest 
their liability to ejectment, and obtained an ex-parte decree in their favour; but 
this ex-parte decree was set aside. When the case came up, the tenants absented 
themselves from the court and on this occasion their suit was dismissed in 
default. Held, that the jBinaiicial Commissioner will exercise Ms powers 
under S, 84 (5) of the Punjab Tenancy" Act (within the limits set by the Civil 
Procedure Code to the revisional jurisdiction of the Chief Court) only when 
interference is necessary in order that substantial justice may be done and that 
the fact that the ejectment proceedings were twice in succession decided other- 
wise than upon merits, did not justify interference upon the I'e vision side in the 
absence of any indication of material irregularity. Held, further, that one 
material irregularity in the proceedings was the carelsss inclusion in the notice 
of ejectment and the subsequent delivery of possession of field No. 743, and 
proceedings in respect thereof should he set aside. 

Case forwarded by the Commissioner, Juliundnr Division, 

OBDm. 

The applicant did not wish to be represented beiore me in this case. 
I have heard counsel for the respondents* 

The facts, in so far as they affect the present proceedings are these. 
The respondents (landlords) caused a notice of ejectment under S. 45 
(l) of the Punjab Tenancy Act to be served upon the applicants in respect 
to certain land* One of the fields (No, 743) wMch was included in this 
notice had been held in previous judicial proceedings to be a part of the 
land from which the applicants (tenants) were not liable to ejectment 
This important fact appears was overlooked in dealing with the notice of 
ejectment. 

The tenants sued to contest their liability to ejectment, and obtained 
an ex parte decree in their favour : but this ex parte decree was S 3 t aside, 
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Wlien the case came up, the tenants absented themselves from the 
Court, and on this occasion their suit was dimissed in default. 

In passinc' orders, the Court did not direct the ejectment of the 

tenants in aocordancewithS.46(6) of the Punjab Tenancy Act and 

the Commissioner is of the opinion that this omission was a technica 
irrec^nlarity. Notwithstanding the absence of any specific direction o 
ejectment, possession was given to the landlords (respondents) by prooee - 

ifigs ia execution of decroo, *« 

In referring this case for action on the revision side the oornrais- 
sioner is, if I understand him correctly, influenced by two considerations. 

over and above that of the irregularity in the form of the which 

he describes as technical only. One of these considerations ^ 

case has never been tried on the merits, and the other is t int le 
men‘ proceedings included field No. 743, which, as already noted, had b<eu 

held to be land from which the tenants (applicants) were not liable t.. 

ejeotment. ■ . 

In regard to the omission of the direction for ejectment from he 
order of dismissal, I may say that the definition of decree in b. h ol tlie 
Civil Procedure Code (from which an order of dimissal for default la ex- 
pressly excluded) makes it somewhat doubtful whether there is any techni- 
cal irregularity at all. It is, however, not necessary to determine this i^mt, 
because a technical irregularity is certainly not a good ground for inter- 
ference on the revisioB. side. 

It has been laid down more than once , and I take this opportunity 
of re-stating the doctrine, that the Pinanoia! Commissioner will exercise 
his powers under S. 84 (s) of the Punjab Tenancy Act ^ (within the limits 
set by the Civil Procedure Code to the revisional jurisdiction of the Chief 
Court) only when interference is necessary in order that substantial 
justice may be done. 

What happened in this case was that the tenants contested their 
liability to ejectment, but failed to establish their contention. If we leave 
out of account, for the moment, the other aspects of this ease, it Becina 
clear that broad considerations ol justice call for the decision, either" 

(1) that the original notice of eiectment which the tenants contested 
holds good in consequence of their failure in the proceedings, 
or 

(2) that the order of the Court carried with it a direction of eject- 

ment, and that the successful litigant should not suffer from a 
technical irregularity (if there was a technical irregularity) for 
which the Court and not he wes to blame. 

The fact that the ejectment proceedings were twice in succession 
decided otherwise than upon the merits, does not justify interference, upon 
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tile revision side, in the absence of any indication (»f material irregularity. 
Against the decision dismissing their claim in default, the tenants applied 
unsuccessfully for a review ; and their subsequent appeal was also rejected. 
There is no reason why the Financial Oommissioner shonld upset the 
decision now. 

The one material irregularity in the proceedings was the careless 
inclusion in the notice of ejectment, and in the subsequent delivery of 
possession, of fieied No. 743. I set aside so much of the proceedings as 
dealt with field No- 74S and order the restoration of the possession of that 
field to the tenants (applicants). In all other particulars, the application 
is rejected. I pass no order as to costs. 

Application rejected 


IN THE OOTJd.T OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 406 of 1912-13. (Decided on 2.11-1924). 

Diack, F.O. 

Lakhi and others Applicants 

Versus 

Malik Dost Mohammad Khan and others Other side. 

Punjab Land Revenue Act, S. 115 — ^Sufficient cause— clause in 
wajib-ul-arz prohibiting partition— whether amounts to. 

Where a clause in the Wajib-ul-arz prohibiting partition, so that cattle might 
not he deprived of pasture, was drawn up when the land was valued for its 
pasture greatly, but since then there has been a considerable reduction in the 
number of cattle kept by the community and a very large area has been bro- 
ken up for cultivation, held, that the above clause could not operate as a bar to 
partition, all the more when a large section of the community was opposed to 
the prohibitory clause. 

Revision from the order of the Commissioner, Rawalpindi Division 

ORDER. 

On an application for the partition of the common land of maum 
Adhi Sargal the Settlement OiSoer, by his order dated 11 th December 1912 
directed that the partition should be carried out and should be effected in 
a certain way. An appeal was preferred to the Commissioner on two main 
grounds ; (l) that partition was contrary to the provisions of the Wajib- 

ul-arz of the estate and ( 2 ) that the measure of right laid down by the 

Settlement Officer as governing the method of partition was erroneouSe On 
these points the Commissioner held in his order dated May 23rd, 1913 
that (1) as a similar order passed in regard to mauaa Mitha Tiwana^ 
dhecting partition in spite of the provision of the Wajib- ul-ara to the 
contrary, had not been impugned by the Financial Commissioner on 
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revision, tlie Settlement OflScer’s order should stand and (2) Setttlement 
Officer having referred the parties to civil suit as to the matter of the 
measure of right, if any of them contested his finding, there was no reason 
to interfere. On 2nd September 1913, the opponents of partition filed the 
present application for revision, contesting the decision of the Oommis- 
sioner On both poiats. 

As regards the second point there is jprma facie no reason to sup* 
pose that the decision of the Settlement Officer is erroneous and it is opon 
to the applicants to contest the matter in a Civil Gouit and I therefore 
agree with the Commissioner that there is no need to interfere* 

As regards the first point the question whether a clause in the 
Wajib-ul-arz prohibiting partition is a bar to partition even when the con- 
ditions under which the clause was inserted have changed, does not appear 
to have been ever definitely decided in this office. The case of Mitha 
Tiwana quoted by the Commissioner is not directly in point. Tt is true that 
partition was there ordered contrary to such a clause, but in the revision 
case decided by Sir J, Douie on 23rd April 1911, the only point for decision 
was whether the area which had been reseived from partition in order to 
form a grazing ground was not too large, the parties being apparently 
agreed that the remainder of the Shamilat should be divided, and the 
decision was that the area reserved was not too large. 

In Taja Tara Ohandf (l), it was held that the question whether 
such a clause should prevail was one that should be decided by the Reve- 
nue Officer dealing with the partition ease: and should not be referred to 
the Civil Court, but on the merits of the question no opinion was pronounc- 
ed. The further history of the case shows that partition was acquiesced 
in by all concerned, it being a case where unculturabie rivarain land had 
been made culturable by a change in the river, and consequently no further 
appeal or application was preferred to the Financial Commissioner. 

It has been ruled in several cases that statements or agreements in 
the Wajib-ul-arz relating to the rent of occupancy tenants are binding only 
for the term of settlement Aui Dilsukh Earn t?, Nathu Singh (2) is a 
case where an agreement in the Wajib-ul-arz was held to be a binding 
custom (as to haq shufa in respect of a mortgage with conditional sale). 
But none of these bears directly on a clause prohibiting partition. On the 
other hand, the Mitha Tiwana case is so far a precedent that it shows that 
by agreement among the landowners such a clause can be ignored. 

In the present case the wording of the clause, in the future tense, ~ 
taq$im nahin karengCj ki charai mal maweshi men miqsan hota hai ** — 
shows that it is of the nature of an agreement rather than a custom. And 
even a custom may be abrogated by a custom (Rattigan^s Customary Law, 

(1) 11 P.R. 1896, (Rev.) 

(2) 98 P.R. 1894 (F.B,) 
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para. 5 ). The question is whether wheu, as in this case, there is a differ euee 
el opinion among the shareholders as to whether the agreement or custom 
should he enforced, it should be upheld or not. 

It is matter of common knowledge that the inhabitants of the Thai 

in which this village lies have found the cultivation of gram in its hollows 
to be a profitable undertaking. There has in consequence been a revolution 
in its conditions. The whole wording of the ajih-ul-arz shows that it 
was drawn up to suit a time when the Thai was valued only for its pasture 
and the only agriculture known was occasional cultivation of wroth and 
baira in the kharif harvest. The particular clause iu question, forbidding 
partition because it would he an obstacle to grazing, shows that it was 
designed for another period. The tahsildar’s report shows that a very 
large area (over 6,509 biijhas) has been broken up for cultivation, that 
persons other than owners are largely taking advantage of the provision 
in restraint of partition to obtain cultivating possession of portions of the 
common land, and that theie has been a considerable reduction in the 
number of cattle kept by the community. If, in spite of all these oircumstano- 
63, a large majority in interest of the owners of the estate were of opinion 
that the condition of the Wajib-ul ara should prevail it might Im maintained'. 
But when it is contested by large section of the community it can ao longer 
be maintained as an agreement, and if regarded as a custom it may be held 
to have become inoperative as contrary to justice and equity, and it i& 
open to the Eevenue Officer dealing with a partition to direct under S. 116 
of the Act that it may be carried out notwithstanding. 

The application is rejected. 

Revision rejected. 

IN THE COURT OF THE EINANGTAL CfOMMI.S3IONER OF THE 

PUNJAB. 

Appellate Side. Eevenue. 

No. 191 of 1913-14. (Decided on 22-7-1014.) 

Maynard, p. G. 

NATHd Applicant 

Versus 

BiSHitA and others Other side. 

Punjab Land Revenue Act, S. 1 1 5— partition proceedings— decisions 
of RevMiue Officers— applicability of S. 11, Civil P. C. 

Held, that S. 11 of the C. P. C. has no application to the partition 
orders of IRevenue Officers. Under S. 115 of the Act, a Eevenue Officer has a 
discretionary authority absolutely to disallow an application for partition 

and he ought to use this authority in every instance in which the same 
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question has heeti previously decided, unless it is sho^vn that the circim- 
stances which made the previous order appropriate have changed. 

Revision from the order of the Commissioner of Ambala Division 

ORDER. 

I have heard pleaders for the parties. It is admitted that on 14th 
October 1909 the Assistant Collector of Rupar rejected an applieatio 
for the partition of the same land which is the subject of the pres t 

proceedings. The order against which this application has been lodged^- 

one affirming upon appeal the Oollectm-'s order that partition of the land 
shall proceed, if Nathu (present applicant) fails to sue to es ablish 
prietary right on 2 bighas of it by a stated date. And the issue befor 
me is virtually this, whether, by virtue of S. 11 of the Civil Procedure 
Code or by any other principle of law, the order rejecting the partition 
in 1909 renders illegal the order permitting the partition in 1913. ° 

It is plain enough that a Revenue Officer acting as a Civil Ct ^ 
under S. 117 (2) of Act XVil of 1887 is properly descrioed as a Court 
trying a suit and that if, in this capacity, a Revenue Officer had de 
cided a partition question in issue between the parties to partition 

proceedings, S. 11 of Civil Procedure Code, embodying what is commorr- 

ly described as the principle of res judicata, would be a bar to the r - 
decision of the same question between the same parties. The positionT' 
however, an entirely different one when the Revenue Officer is acting 
not as a Court under S. 117 (2), but merely as a Revenue Officer dealin'ff 
with an application for partition. In this capacity, he acts as an a/ 
mmistrative authority, not as a Court, the proceeding is an administrJ 
tive adjustment, not a suit, and the decision is embodied in au orde 
not in a decree. As was held by the Pinaacial Commissioner fr. p • \ 
Mullik Fatten Sher Khan v. Mullik Sher Bahadoor Khan (l) wherr^rh^ 
question in issue was the form in which a jagirdar was entitled to coT 
lect revenue, and the claim had been disallowed in 1862 I hold fh i 
the matter is an administrative one, to which the principle of ^ 

Judicata as embodied in S. 11 of the present Civil Procedure Code hTi 

DO application. '-^oae iias 

The pleader for the applicaut has not felt able to ar<rue hflfnm 
me that 3. 11 .( .h. Civil Praa.d.r. Goto ba„ .la re-daoiai’,” „ iS 
Of fte question whether partition should be allowed, but he has urged 
with veiT good reason, that there must be some finality about the 
orders of Revenue Officers and that it would . be most inconvenient and 
improper If every cue who had bean disappointed over an application 
for partition were at liberty to start fresh proceedings over tL same 

There is no doubt that this contention is correct. But the daoMnr, 

*hal S. 11 of th. Civil Prooedm 0»d, laa »o appliaa.ior o L ° 
a) 6 P. K. 1868. (Eev) application to the parti- 
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tion orders of Eevenue Officers does not connote a decision tliat sucli 
orders will henceforth have no legallinality. Under S* 115 of the Land 
Revenne Act, a Revenue Officer has discretionaiT authority absolutely to 
disallow an application for partition : and h^^ ought to use this authori- 
ty in every instance in which the same question has been previously 
decided, unless it is shown that the circumstances which made the rre- 
vious order appropriate have changed. 

A very common instance of a change of cfficucumstances affecting 
the propriety of a partition is the introduction into a village of a 
new means of irrigation : converting uiicultur able land into cnlturable land. 
But changes'in methods of cultivation, whatever the cause, must always tend 
to carry wnth them chsnges in the manner in which land is held : and the 
recent discovery in the north-west of the Punjab that barani cultivation with 
profit is possible over extensive areas where it was formerly regarded as 
hopeless, is another instance of a change which may make it reasonable, 
and even necessary, to allow partition of areas where partition has 
formerly been disallowed. 

In the present case I find that the refusal of partition in 1909 wm 
based f upon the belief that the point in dispute between the parties could, 
and would, be appropriately dealt with by action under S. 150 of the 
Land Eevenue Act. It was supposed that Natliu the present applicant, 
was prepared to surrender certain land which was in his possession. 
His subsequent Troceedinss showed that this was not the ease, for he 
obtained from a Civil Court a decree that he was entitled to retain 
possession of that land’ until partition should take place. 

In the circumstances, I hold that the officers who dealt with the 
application in 191B were justified in declining to exercise their dis- 
cretionaary authority to disallow partition notwithstanding the opposite 
decision in 1907. I reject tie application for revision. 

, ^ , Applicaiion r^ifected. 
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Revision Side. 


PUNJAB. 

No. 110 of 1914-15. (Decided on 26- 4- 1915.) 

Fenton, F, O, 


Revenue^ 


Kanwan ■ dpplkmi 

Versim 

NATHuSiHCfH . Mtsptnidcni. 

Punjab Tenanor Act, S, 84 (5)— error of law— interference on 
revision justified. 

Where the Lower Courts erred in not applying S. 5 (2) to the of the cmn't 
and thus deprived a party of the benefit of an unrebutted presumption there- 
under the Financial Commissioner on revision set- aside th-e orders of the Lower 
Courts. 

Revision forwarded by the Commissioner of Ambala Division^ fordrdefs 
of the Financial Commissioner* 

ORDER. 

The Commissioner’s order of reference clearly shows that the lower 
Courts erred in not applying S* 5 (2) of the Tenancy Act to the facts of the 
case. The presumption given by ^ that clause ; has not been rebutted so ihit 
the plaintiff Kanwan must be held entitled, to occupancy rights under S* 5 
(l) (a) in the 5 bighas 9 biswas to which the ©jectoenl notice relates. I set 
aside the orders of the lower Courts and canctl the ' notice of ejectnieat 
explained. I decree costs to plaintiff in all Courts. 

, , Pefitiou fillowed* 


m THE COURT OF THE FINANCIAL GOMMIS3IONES OF THE 

PUNJAB. ■ 

Revision Side. Eeveine* 

No. 190 of 1914-15* (Decided' on 13-8- 1915.) 

Fenton^ 

JjAh SmoH alias Lal Din i fipikani 

Versus 

Maluk Singh and others - 

Punjab Land Revenae Act, S. 37----gift-~‘|ifoperiy attested ---wiilii- 
lion to follow accordingly — death of donor^intricatc qweitioii of 
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religion or customary law— duty of mutation officer. 

“Wliere a certain property was gifted away and the actuality of the transac- 
tion was amply attested, the mutation should be effected in favour of the 
donee, despite the subsequent death of the donor, giving rise to intricate 
questions of religion and customary law, with which a mutation ohicer is not 
concerned. 

Kevision from the order of the Gommissioner, Lahore Division* 

GRDEE. 

That the late Jawahar Singh gifted the land in dispute to Lai Singh 
alias Lai Din his son — whether legitimate or illegitimate matters not for 
present purposes — is a fact duly attested by the Naib Tahsildar on 22nd 
March 1914 and in pursuance of that attestation a mutation order ought to 
have been sanctioned at the time. Owing, however, to the machinations of 
a Patwari no action was taken until Jawabar Singh died and the case 
was then brought up afresh as one involving a mutation of inheritance. 

The action seriously prejudiced Lai Singh’s position and has led to 
discussion in the subsequent mutation proceedings of intricate ques- 
tions of religicn and customary law with which a mutation officer is not 
concerned. I see no reason why mutation should not now be effected 
in accordance with the gift, the actuality of which transaction is amply 
attested. The reversioners may sue in the Courts to have the gifts set 
aside as invalid, but until in such a suit they succeed in proving its inva- 
lidity the transaction must be treated by mutation officers as a valid 
one, I set aside the order of the Collector and restore that of Mr. Manga! 
Singh Assistant Collector, in Lai Singh^s favour, except that the muta- 
tion should be treated as one of gift and not of inheritance. 

, JSemfion allotved^ 


IN THE COURT OF THE FINANCIAL COMMISSIONER 
OF THE PUNJAB. 

A ppellat e. Revenue. 

No. 2 of 1914-15. (Decided on 10-8-1915). 

Diacky F.C. 

Lakbmi Das Appellant 

Versus ■ ; 

Havat and others Bespondznts, 

Punjab Alienation of Land Act, S, 9 (2) (3)— niortgagar denying 
execution — exercise of jurisdiction — Deputy Commissioner to decline. 

If a case is referred to the Deputy Commissioner by a Civil Court under S, 9 
(B) of the Act and if the mortgagor on appearing before the Deputy Commis- 
sioner denies execution of the mortgage or pleads payment of the mortgage- 
debt, the Deputy Commissioner must decline to exercise the power conferred 
on him by S. 9 (2), 

Appeal from the order of the Commissioner of Rawalpindi Division. 

ORDER. 

- In this case the holder of a mortgage deed of 1898, containing a 
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©ondition of conditional sale applied to the Deputy Oommissioner, without 
first taking action under the Regulation of 1808, to exercise his power 
under S, 9 (2) of the Alienation of Land Act, and the Deputy Qom- 
missioner, without regarding the plea of the other side that the 
mortgage by conditional sale had been extinguished by subsequent 
mortgage deeds executed in substitution for it, directed the execution 
of a new mortgage in form (a) S. 6 of the Act The learned Oommissioner 
on appeal held that, in disregarding the plea, the Deputy Commissioner in 
effect decided a question 'which is within the cognizance of a Civil Court only 
and he accordingly decided that the Deputy Commissioner s order should 
be set aside* The mortgagee appeals from the order of the Commissioner 
on the ground that the question of the currency of the mortgage "was one 
for the Deputy Commissioner to decide. 

It has already been held in this office, however, though no ruling 
to that effect has been published, that the view taken by the learned 
Commissioner is fight. The question arose in connection with a ruling 
of the Chief Court in 1906 that the functions of a Givi! Co art under 
Regulation XVII of 1806 are purely ininisterial and that the Civil Court 
has no power to determine, on an application for the issue of a notice of 
foreclosure, whether the mortgage is or is not valid and subsisting, but 
has only to issue the notice to the mortgagor or make the reference 
tc the Deputy Commissioner prescribed by S. 9 {2^ of the Alienation 
of Land Act. This raised the question whether on such a reference 
being made the function of the Deputy Commissioner was also of a 
ministerial nature only or whether it was open to him to deal with 
objections to the validity ci the mortgage. If it is not open to him to 
do so the lesult may be that a valid mortgage executed by the Deputy 
Commissioner under S. 9 (4) of the Act may be substituted for one that 
has been satisfied already or one that has never been valid at all. It 
was decided, howevei', by Sir James Douie on certain cases referred 
from the Rohiak District that the function of the Deputy Commissioner 
is limited in the above manner and thafe the only matters which he 
may decide are the amount which may be reasonably allowed as due on 
the mortgage and the period of the new mortgage. If then a case is 
referred to the Deputy Commissioner by a Civil Court under S, 9 (8) of the 
Act and if the mortgagor on appearing before the Deputy Commissioner 
denies execution of the mortgage or pleads payment of the mortgage debt, 
the Deputy Commissioner must decline to exercise the power conferred 
on him by S. 9 (2). The Civil Court must, then, in exercise of its ministerial 
function under S* (8) of the regulation, issue a notice to the mortgagor 
informing him that the mortgage will be foreclosed if he does not redeem 
within one year. By raising a false plea before the Deputy Oommissioner, 
a mortgagor loses the benefit of S. 9 (2) of the Act. But if his plea is 
genuine, then, as the notice issued by the Civil Court does not take effect 
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for one year tlie mortgrgor has ample time to bring a civil salt for 
a declaration that the mortgage is invalid or has been redeemed. 

So also when the mortgagee applies direct to the Deputy Gommissioner 
under S. 9 (2) of the Act, without first applying to the Civil Court under 
the Begulation, and the mortgagor denies that the mortgage is in foro©„ 
the proper course is for the Deputy Commissioner to decline to take action 
under S* 9 (2) and to leave the mortgagee to foreclose under the Begnla- 
tion or sue in the Civil Court for the money due. 

The appeal is rejected. 

ApjOtal .'v , 


IN THE COURT OFTHE PINANCLAL COMMISSIONER 
OF THE PUNJAB. 

Revision Side. Revenue. 

No, 227 of 1914-15. (Decided on 19-8-1915) 

Fenton^ F*€, 

SoHNA and another Applicmit 

Versus 

Khawaja and others Other Side. 

Punjab Tenancy Act, Ss. 4 (15), 5 (1) (d)— Muafi granted for the 
maintenance of a khangah— whether a jagir within the meaning of. 

The assignee enjoying a muafi granted for the maintenance of a khangah is 
not a jagirdar within the meaning of Ss. 4 (15) and 5 (1) and is excluded from 
that definition as being a village servant. 

Revision from the order of the Commissioner of Rawalpindi Division. 

ORDER. 

Fenton^ F. <7. — The only question which I need consider 
among those raised by this revision application is whether the assignee 
enjoying a mi^fi granted for the maintenance of a khangah is a “Jagirdar^' 
within the meaning of S. 4 (15) and S. 5 (l) (d) of the Punjab Tenancy 
Act, or is excluded from that definition as being a village servant/’ The 
issue thus raised is clearly put in the following extract from the judgment 
of the learned Commissioner ; — 

The principal point for decision is whether the persons in charge 
of this khangah, Haji Suleiman, are village servants. If they are village 
servants, then they are not Jagirdars as defined in S. 4 (15) of the 
Tenancy Act, I consider that there is great force in the line of argument 
put forward by Major Coldstream, in spite of the fact that in Eattan Singh 
v» Fajj'U Shah (l) a takiadar has been regarded as a muafidar or jagirdar» 
and that in Dogar Mai v* Secretary of State (2) an assignee of land 
revenue for the maintenance of a thakardawai a was granted occupancy 
rights under S. 5 (1) (d) of the Tenancy Act. As regards the first ruling, 
which was under the old Act, I would note that the term jagirdar was not 
defined in the old Tenancy Act, XXVIII of 1868. The point as to whether 
(1) 12 P,R. 1878. 

2) 4 PR. 904 ^Rev). 
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the takiadar was a village servant, and as such not ‘ entitled to the status 
of a jagirdar in claiming occupancy rights was not discussed. In P. R. 4 
of 1904 ( 2 ) the proprietor of the land was the Grown, and here again the 
point now in issue was not discussed. The position of Government as a 
proprietor of land in respect of a thdkardawara in its estate would perhaps 
be somewhat different from that of the private proprietors of a village in 
respect of a Martfl'afe. , ^ 

“Taking the present case on its merits, the metja wars were requir- 
ed to keep the khangah in repair and to serve travellers, giving them a 
smoke and water and generally attending to their needs. It was in return 

for this service that the village proprietors gave them certain land rent free 

as regards cash or payment. But the land was not actually rent free, as 
the rent was a service rent. I am strongly of the opinion that the 
mujawars’ status was that of the servants of the village proprietors. 

These felt bound to arrange for the discharge of certain ofiSces at the 

khankdh and they employed the appellants for this purposes. I agree 
therefore, with , Major Coldstream that these wMyatoars, the appellants^ 
wore servants of the village proprietors and that they do not possess the 

status of jagirdars under S. 4 (15) of the Tenancy Act.” 

Of the two judgments cited by the Commissioner, the first, No. 12 
P.R. (Civil) of 1878 (l) may be disregarded, because under the Tenancy 
Act of 1868 muafidars who were village servants were not excluded from 
the definition of jagirdar.'’ It is true that in No. 4 P.R. Revenue of 
1904(2) the assignee of land revenue for the maintenance of a thaka- 
da wara was granted occupancy rights under S. 5 (l) (d), but as noticed by 
the Commissioner, the point was not discussed whether a person in that ' <1 

position could be regarded as a “ village ■servant." In addition to the ^ 

reasons given by the Commissioner for distinguishing the case from the 
present it may be mentioned that the claimant to the status of jagirdar in ' ■ 

1904 was a descendant of the original founaer of the thakardwara. 


The real point in the present case is whether service of a religioue'or 
gwasf-religious charaoter, such as that performed by the custodians df 
village khangah, is to be regarded as bringing the persons responsible for 
such service within the categoify of “village servant,” so as/^&^uX 
them from the definition of “jagirdar.” j^'have no hesitation^ in- acceoting 
the views of the Collector and Comnj^sipj^r on this poji;if'. When the 
present Tenancy Act was under consideration as a BilVjjiVLahore Com- 
,mittee, appointed to revise and ^re- draft tfee Bill repoj^d ja^'follows with 

reference to the definition of jagirdar)” : — 

i, ■ i. The words other, than a village servant ’ been inserted 

because small assignments^^ve often been<pi,adfe’ t' 6 -piibsk and meni&ls in 
consideration of village service, and we dan,qt-eoi)^derJteh persons to be 
equitably entitled to.rights of o'ccuoanev in nfota 


equitably entitled to,, rights of o'coupaney in pfots so 6 ol 4 %^em”.'’ 

This seems’confiJi^jYe. Tie mwA/f, Jn the pi:es^ent case was originally 
granted by the samindars of the vtila'gejfor/the^flerviee of the khangah. I 
must hold that the defendants Sohna and Allah Lok are “ village servants” 
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and as sucli are not entitled to be treated as “ jagirdars ” or ex-jagirdars 
for the purpose of S. 5 (l) (d) of the Tenar cy Act. 

Revision rejected. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side. Revenue. 

No. 90 of 1914-15. CDecided on 18-12-1916). 

Fenton^ F.C, 

Guru Dutt and others Appellant § 

Versus 

Dr. Kartar Singh Respondent 

Punjab Colonization Act S. 15— not retrospeclke— instalment 
purchaser — balance of interest due from ex-tenant— right of former, 

S. 15 of the Punjab Colonization Act is not retrospective ; hence it does not 
deprive an instalment purchaser before the date of coming into force of the Act 
of a right of property already acquired, merely because there was a small 
balance of interest still due from the ex-tenant to Government, 

Appeal from the order of the Commissioner, Multan Division, 

ORDER. 

The contention of the appellant is that mutation should 
not be sanctioned to give effect to a transaction of sale when 
the vendor was a person who was not empowered to sell without 
the sanction of the Pinancial Commissioner, as required by 
S. 8 of the Government Tenants Act, 189S, corresponding to S. 19 of the 
Punjab Colonization Act of 1912. If at the time of the sale the vendor 
was a tenant of Government then undoubtedly the sanction of the Pinsncial 
Commissioner was necessary. The contention of the respondent, however, 
is that, at the time of the sale in 1912. the vendor was no longer a tenant 
but wf s proprietor. The facts cn record as to this are clear. When the 
sale took place the tenant had paid up to Government all the instalments of 
the purchase-money requisite for the acquisition of proprietary rights. 
The only doubtful point is concerned with the fact that some Es. 500, 
on account of interest of delayed instalments, were subsequently found 
io be due to Government and though this balance was on discovery 
promptly paid up the question arises whether under S, 15 of the Coloniza- 
tion Act, 1912, the tenant did not remain a tenant up to and until the date 
of the payment of this balance of interest. The Punjab Colonization Act 
did not come into operation until June 1912. Before that month the 
whole of the instalment of purchase price had been paid by the tenant to 
Government. Under the terms of clause^ 17 of the Statement of condi- 
tions'* applicable to the tenancy, proprietary rights had passed to the 
tenant on the payment of the first instalment, which was paid in 1910, 
and this statement of conditions was safeguarded and continued in force 
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by S. 14 of the Colonization Act, 1912. I am unable to hold that S. 15 
of that Act operates with retrospective effect so as to deprive 
the instalment purchaser of a right of property already acquired merely 
because there was a small balance of interest still due from the ex-tenant 
to Government. 

I must, therefore, hold that the sale transaction which is in dispute 
in the present case, was one in which the vendor had already acquired 
proprietary right in the property sold, and which accordingly did not 
need any sanction of the financial Commissioner to validate it. 

The appeal is dismissed with costs. 

Appeal dismissed. 


IN THE COURT OF THE FINANCIAL COMMISISONE.R OF THE 

PUNJAB. 

Eevenue. 


Revision side. 


No. 233 of 1914-15. (Decided on 28-10-1915) 


! 




Fenton^ F^ ft 


Khadim Hussain Khan 

... 

Applicant 




M ST. Mdkad Bibi 

... 

Respondents 


Limitation Act, Art. 120 — suit for a share in the profits of an 
estate— Punjab Tenancy Act, S 77 (3) (k) 


A suit for a share in the profits of an estate or holding under S. 77 (S) (k) of 
the Punjab Tenancy Act of 1887 is not a suit for money received and consequently 
is governed by Art. 120 of the Limitation Act of 1908. 



Revision from the order of the Commiesion<»r of Jallundur Division. 



ORDER. 

This is a suit by one cc-sharer, Mst. Murad Bibi, against another co- 
sharer, Khadim Hussain, her deceased husband^s brother, for her share of 
the produce of a Joint holding for twelve harvests. The plaintiff has obtain- 
ed a decree* the amount of which, as fixed by the appellate order of the 
Commissioner, is Es. 6,000. This sum is decreed in respect of plaintiff 
share of the produce of six years — twelve harvests. Both parties apply for 
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, X ii,» „,«ATint Bft decreed is too much or too little 

revisiou on the appraisement and calculation have been followed 

and that wrwg m t^d arguments advanced in this connection, however, 
in fixing it. N lor exercising revlaional powers, 

seem to me to establish y . x. i.- xi,ot the plaintiff’s claim is 

I ,hall oo«fi»« »!>'>■»*«'«• , u,, period to 

o.„.d b. - '7““';];;“ [oIoL «,.» .b, p»i«d oi 

which her toia e ■ □ /gi ijA pf the Panjab Tenancy Act by cne 

toitaric. !« a ...t undec S JjjS) <«;' The Oo„. 

co-sliarer or aiticle of the first schedule of the Limitation 

missioner has held th period of limita- 

Act which 13 j^’^^l^ggeljedale), and that the period of limitation 

— “Ito It i^nricMtbattbeto .bcnld be »« Pnnjab rnling e« *hie 
”o‘nl Sn«e by co-ab.rers for a Aar. ol th. preSl. .! .« Mtat. or heiamg 
pomt. buits y -«,r„niie suits I believe that there has hereto- 

rTeTnfg^reraTrpressionthat a three years’ period of limitation is 
Applicable to such snit,i as well as to suits for rent against tenants. 

Mr Pagan’s decision that the period of limitation is six years is based 
un T 1 nich Court ruliug in Watson and Gotnpany r. Earn Chand 

«XsTve?y1nmUrd“^^^^^ for f f 

ZtTotL defendant that either article 36 or article 115 of the firs tsche- 
d^e of the Limitation Act was applicable. The Court, however, held tha 
tn Z circumstances, *.e.. when some co-sharers take exclimive possession of 
the joint property and manage itwithont associating the other co-share^ in 

he Aosaession and management, there is neither misfe^ance nor malfeas- 
ance nor breach of contract which would make articles 36 or 115 applicable. 
In the present case the defendant argued before the Commissioner tha 
article 109 is applicable. Article 109 relates to suits for the profits of 
Lmovable property belongiug to the plaintiff which have -0“g- 

• Mly received by the defendant.” The learned Commissioner rightly holds 
‘ that the profits received by a co-sharer in possession are not wrongfully 
received merely because they belong in part to co-sharers who are not m 
possesion. The ruling of the Allahabad High Court which he cites m 
suDPort of this view, PMni Singh v, Nawab Singh and others, (2) is entirely 
to the point. It may be added that the relation of a eo-owner, who obtains 
exclusive possession, to a fellow-sharer who is not in possession, is by b. 90 
of the Indian Trusts Act, declared to be a fiduciary one. It cannot, there- 
fore, be said that the receipt by the trustee in such circumstances of profits, 

(1) ^ Cal. 799 

(2) 28 All. 161 
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for which he is liable as trustee to reader aa acoouat, is a wrongful receiv- 
ingVithin the meaning of article 10^ of the Limitition Act, In this Court 
the defendant seeks to establish the applioabilitv Of article 62 of the Lifflita- 
tion Act. Article 62 relates to suits for money payable by the defendant to 
the plaintiff for money received by the defendant for the plaintiff’s use. ” If 
the present suit were really one of that description it would not lie in the 
Revenue Courts. But it would be a Straining of the law and of the ordinary 
meaning of language to hold that a suit for a share in the profits of an estate 
or holding under S. 77 (3) (A) of the Tenancy Act is a suit for money 
received by the defendant on behalf of the plaintiff, What is due to the 
plaintiff is only ascertainable after an account has been taken, an account in 
which the managing co-sharer is entitled to sat off expenses of management 
before the proportion of the rents, paid by tenants under S. 15 of the Ten- 
ancy Act, which is due to the co-sharer who is not in possession, can be 
ascertained. This view is supported by the Allahabad High Court ruling 
in Rno T’O'ntiOf v. JRadhct Buf cind (3} in which it was 

held that a suit by a co-sharer to recover from a manager of property ia 
common ownership for money received by the defendant as manager was not 
a suit for ‘money had and received” but was one to which article 120 of 
the first schedule of the Limitation Act applied. 

In the Rent Acts of Agra and Oudh there are general provisions declar- 
ing the applicability of the Indian Limitation Act to revenue suits arising there- 
under except in the case of suits for which a special period of limitation is 
provided in those Acts. Such a special period of limitation, vis., three years, 
is provided in both Rent Acts for suits by co-sharers for a share of the 
profits of a holding— a circumstance which involves the implication that the 

Limitation Act period for such suits ia not one of three years. 

For the foregoing reasons I am unable to dissent from the Commis- 
sioner’s decision on this question of limitation, that article 120 applies 
to suits of the description for which S. 77 (3) {k) makes provision. On no 
other ground is there any reason to revise the order of the Commissioner. I 
accordingly reject the applications in both these cases (Nos. 233 and 254). 
Parties will pay their own costs in this Court. 


{3) 37 AU. 318 


Beviston rejected 
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IN THE OOURT OP THE PINANOIaL OOMMISSIONES OP THE 
. : PUNJAB., 

iRovisioii side. Revenue. 

No. 11 of 1916-16, (Decided on 21-2-1915). 

Diack, F.C. 

Labha Applicant 

Versm 

Tulsi ail'd otliers ' Mespondents. 

' Limitation Act, Arts- 120 and 144— occupancy rights sold— 
suit by the landlord 'for ' posssssion ' against ' the Fendee— Punjab 
Tenancy Act, S. 77 (3) (h). 

Held, that a suit by a landlord to dispossess under S. 77 (S) (b), Punjab 
Tenancy Act, a person to wbom tbe occupancy rights in a land have been 
sold is governed by Art. 120 of tbe Limitation Act and not by Art. 144 of the 
Act. 9 P. B. 1904 ; 136 P. E, 1888 ; 1 R R. 1898 (Rev) ; 7 P. B. 1905 (Eev> ; 6 P. E. 
1893 (Rev) referred to. 3 F. E, 1910 Rev. dissented from. 

Revision from tbe order of the Oommissioner of J allundur Division. 

ORDER. 

In this case tbe landlords^ (tbe proprietary body of tbe village) 
sued under S. 77 (S) (A), Punjab Tenancy Act, to dispossess 
a person to whom tbe occupancy rights in the land in suit had been sold. 
The Court of first instance and tbe first Court of appeal held that in 
respect of limitation tbe case was governed by article 120 of tbe 2nd 
sobedule to Act XV of 1877, but the former admitted tbe case to a 
bearing on the ground that tbe right to sue accrued only from tbe date 
onwhiobthe mutation was sanctioned, which was less than six years 
before tbe institution of tbe suit, while tbe latter considered that time 
ran from the date of the registered deed of sale which was more than 
six years before institution and accepting appeal dismissed the claim. 
Tbe second Court of appeal, that of the Commissioner, following the ruling 
Mar Lai V. Muisammmt Gahri (l) held that article 144 of the schedule 
applied to the case and limitation being 12 years the case was within 
time and he referred the ease back for disposal on the merits. The 
Commissioner, Mr. Eagan, in his judgment remarked as follows of the 
ruling quoted : ^‘Whether the view of the Einancial Commissioner taken 
in it is sound or not is not for me to say. If it is not, it is open to the 
Financial Oommissioner to revise his former ruling.*’ In admitting the 
case to a hearing on revision Sir Michael Fenton observed as follows : — 

“I am inclined to think that Sir James Doaie’s decision in Ho. B 
Revenue of 1910 is wrong and that article 144 does not govern limitation 
in suits by landlords to sbt aside alienation by occupancy tenants. The 
time from which the period begins to run under article 144 is 'when the 

(1) aRR, mOiRev.) 
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poasessioa of the defendant beeomea adverse to the plaintiff*. Now the 

possession of the vendee of occupancy rights is possession as a tenant. It 
never can become proprietary possession so long as the tenant does not 
set up any claim to proprietorship. Accordingly I am indined to hold 
that article 144 is applicable only when proprietary possession is 

comcariied/' 

I have now heard counsel ou tbe auestion but have heard nothing 
to lead me to doubt the correctness of the above view. It is urged that 
in certain contingencies the landlord may become entitled to possession, 

bat that is certainly not the case here, as the decree of ^the Oourt of first 
instance shows, for it provides that defendants 2 and S the Ordinal 
occupancy tenants who sold their rights will not ho affected but will get 
possession of the land. The position is very simUar to that dealt with m 
Asa Ram V. Paras Ram (2) where a temple worshipper sued for the 
dispossession of the assignee of the temple manager and in which the 
Chief Court held that article 120 and not article 142 or article 
144 was applicable. It is also urged that paragraph II of Standing 
Order 2 expressly lays down that in a soit like the present the 
plaintiff is entitled to a decree for possession. The object of the 

paragraph, however, is to make clear that the plaintiff is entitled to a 
decree against the alienee alone and not against the alienating tenants; 

in other words that he is not entitled to possession at all ; and the word 
“possession” appears to have been used by inadvertence for “disposses- 
sion” In Revenue judgment No. 5 of 1910 (l) Sir James Douie considered 
that the mere fact of the word “dispossessiou” being used in S. 77 (3) (h) 
of the Tenancy Act aud the word “possession” in artiote 144 of schedule 
J1 of the Limitation Act made no manner of difference. There is, however, 
the important differeuca that dispossession of the alienee does not 
necessarily involve the possession of the landlord. It was pointed out 
in that judgment that the above sub-section gives the landlord a choice 
between three kinds of suits, and it may be remarked that it would be 
anomalous if the period of limitation were not the same for each. If the suit 
takes the form of a claim to set aside the transfer it has been repeatedly 
held by the Chief Oourt in Ram Chand v. Mnhammad Khan (3) and 
by this Court in Jiwm Singh v. Maharaja Jagat Singh (4) and KuHa v. 
Nanak (5) that article 120 applies. It is logical that the same article 
should apply to the alternative claim for dispossession of the alienee, aud 
this supports the conclusion drawn from the argument that the disposses- 

(2) 9 P. B. 1904. 

(3) 136 P.R. 1888..' 

(4) 1 P.R. 1898 (Rev.) 

{6) 7. P.R. 1906 (Rev.) , 



jLa/ic/ma w a decree for possession was passed la siiailar circiimstattces 
but that was a case in the lower Court had decreed possessioii 

against both, the oocupaacy tenants and the mortgagees 'and the whol.a 
intentioji of the Financial Oonimissioner’s iudgineut was to modify the 
decree so as to make it operative only against the mortgagees. la, other 
words it was for dispossession rather than possession. And the question 
of limitation of course did not arise, 

DiSering therefore from the decision in Ear Lai v, M-ussammat 
(7) I hold that ihe vcreenf suit is gov^^rned by S. 120 and that 
the period of limitation is 6 years. And I agree with the first Court of 
appeal that the right to sue accrued from the date of the sale and as 
that was more than 6 years before the institution of the suit ihe claim 
is barred by limitation, 

Accordingly I direct under S. 84 (5) Punjab Tenancy Act that the 
suit be dismifsed. Parties to bear their own costs throughout. 

Revision accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 85 pf 1914-15. (Decided on 7-5-1915). 

Fenton^ F, C, 

Vm Singh and others Applicants 

Versus 

Kala Singh Respondent, 

Punjab Government Tenants Act, S. 8 — agreement to admit others 
to a share in tenancy — previous consent of the Financial Commissioner 
not obtained — agreement void — S. 23, Contract Act. 

Where a tenant under Government admits others to a share in the tenancy 
without obtaining the Fianancial Commissioner’s consent as is provided by 
S.8, such an agreement is void from the start under S. 2‘d of the Contract Act. 
10 All. 577 ; 12 Bom. 422 : 7 All 511 7 All. 878 ; 20 AIL 219 ; 30 AIL 38 ; 8 P. R. 
1913 (Ee^^ referred to ; 58 P,;R. 1913 (Rev,) disapproved. 

‘Revision from the order of the Commissioner, Lahore Divison. 

ORDER 

The defenaant, Kala Singh, is tenant under Qovernment of a colony 
grant of 1^3 squares in the Chunian Colony, The plaintiffs in this case» 
Vir Singh and Samand Singh, are his brothers. The plaintiff in 
(6) 6. P. R. 1898 (Rev.I 
C7) 3 P. R. 1910 (Bevf) 




VIE simm v. EALA simm ■ i« ■ - 

Eevlsiou Case ' ’No 86, is a third brother, , Chanda ■ SiEgh.^ The- : l«ts 
IB the are^ the same and will be dealt with m da© 

order. , . 

The defendant, Kala Singh, associated his three hrolliers with 
Mm in the breaking np and cultivation of the land included in the 
Government grant. He now seeks to eject his brothers and the pretot 
feuit is brought by the latter to have the notice of ejectment c-mi- 
celled. The first Court decreed cancellation. The Assistant Commis- 
sioner of Kasur, exercising the powers of a Collector, accepted defen- 
dant’s appeal and set aside the decree ' of the first Court. He also 
remanded the case to the first Court for a decision as to the amount 
of compensation on ejectment to be awarded. teplaintife^ The plaintiffs 
appealed to the Commissioner who declined to interfere, with the GolJec- 
tor’s order. They now apply to this Court - t an the Eevision 
Side. * , ■ . 

The plaintiffs/ apart from a point as to the existence of the rela- 
tionship of landlord and tenant between the parties, vrhich wiE be 
dealt with below, rely chiefly on a deed of agreement executed in 
their favour by defendaut. shortly after the land had been allotted^, 
the latter by the Oolonkation Officer. ' , 

The following is a translation of this deed of agreement whioh 
was executed on 8th July 1905 : — 

“I, ;^]a Singh, son of Amir Singh, caste Kambo Mutti/ resident 
of Mauza Killa Ganja, 'i'ahsil Ohunian, do hereby declare that in chak 
No. 41 of Rakh Shaikhoo, I have been granted one square of land 
and half a square divided diagonally measuring about 58 ghumaons, 

I had promised to my full brothers Chanda Singh, Samand Singh 
and Vir Singh of Mauza Killa Ganja of the Ohunian Tahsil that 
when I should be granted land by Government I would occupy one 
half of the grant and the other half would be occupied by ail the 
three persons Chanda Singb. etc., I have now executed this deed 
of agreement to the* effect that the said Chanda Singh, Samand Singh 
and Vir Singh . will be considered as entitled to one half of the grant 
by the Governnaent in the same way as I would be. In short, they 
shall pay all the cesses in respect of their half share and shall 
receive the produce thereof, I will not object to it in any way. 

If I should try to eject them for any reason the said persons will 
be at liberty to take from me their damages in respect of half the 
land at the rate of per ghumaon, I will have no objection to it 
I hay© therefore executed this agreement so that it may serve as 
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aiitliority* Dated ■■ "Sth , Jaly 1905 ■ correspoEdmg to : 25tii : Ka^ Sambat: 
. 1962. ■ 

Witoesses— 

(Sd,) Obulia, son of Kmhen 

' of Khudiaa, . ■ Tkiimbimpressioa of . Eala 

(Sd,) Sham Singh, son of ■ Singh,, aged 45 . . ^ 

Lai Singh of Khtidian. 

The Oollector has held this agreement to be invaiid with reference 
to the terms of the Government Tenants Act 1893, Section 8, which 
provides as follow's : — 

‘*The right or interest vested in a tenant by or under this Act 
shall not be capable of being attached or sold in execution of a decree 
or order of any Court or in any insolvency proceedings, nor shall 
they or any of them, without the previous cons^ent in writing of the 
Financial Commissioner, be transferred or charged by any sale, gift, 
mortgage or other private contract.” 

As no written consent of the Financial Commissioner was given 
to the alienation which the agreement of 8th July 1905 was intended 
to effect, Mr. Harcourt holds that it is invalid and cannot be 

recognised. 

Now, if the case is to be governed by the ruling of the Chief 
Court in Emsain Khan versus Jahan Khan (l) it must be admitted 
that the agreement under consideration, in a suit between the parties 
to the agreement (Government not being a party) cannot thus be 
treated as invalid. In that case also section 8 of the Government 

Tenants Act, 1893, was pleaded as a bar, but Mr. Justice Eobertson 
held that the agreement was valid and that as between the parties 

section 8 of the Act mentioned was no bar. It was added, however, 

that the decision was not binding upon the Financial Commissioner. 

This ruling, if it is be generally followed, will have a far-reach- 
ing effect. Not only in the Chnnian Colony, but in the Ohenab and 
Jhelum Colonies, and in the new Colonies of the Triple Canal Project, 
Government has created and is creating tenancies which are subject 
to the prohibition against transfer contained in section 8 of the 
Government Tenants Act, 1893, and the corresponding section (section 
19 ) of the Colonization of Government Lands Act, 1912, The object 
and intention * of such a prohibition are obvious. On the one hand 
colonists r are selected individuals possessing certain qualifications. If 

(1) 58P,E.ma - 
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sel 0 ©ted Goloaist were, witkout , parmissic^n, to transfer bis land to 
a person - not possessing tbe requisite qnalifieatioas,- tb@ policy govern’- 
ing colonization -' operations, might be defeated, -Again it is part of the 
policy governing colonization ,to allot holdings of a certain minimiiin, 
size. The evils of small holdings in the- more' congested -.districts of 
the Province were vary present to Government at the time it was 
decided to allot only in holdings of a fairly large size. In time 
sub-division of holdings will come in consequence of Buccessions by 
inberiiance, but this evil will be retarded for a generation or more 
if, to start veith, tbe unit of allotment is a large one. A few excep- 
tions occurring in the practical option of the foregoing prohibitions against 
transfer might not have any material effect upon the general policy, 
but it is obvious that a ruling such as that in Hussain lihan yqtbub 
J ahan Khan (l) must stimulate transfers in contravention of the statutory 
provisions of the Acts of 1893 End 1912, and that upon the execu- 
tive officers of Government will be thrown the invidious end burden- 
some task of stepping in and ejecting the alienees, who ought not to 
be in possession if the prohibitions against transfer contamed in the 
two Acts are observed. 

It becomes very necessary, therefore, to examine the grounds upon 
which Mr. Justic Eobertson’s ruling is based. The learned Judge refers 
to S, 23 of the Indian Contract Act, but he does so only in connection with 
a contention advanced in the suit before Mm that an agreement of the 
nature therein propunded was fraudulent. He did not notice the grounds 
mentioned in the same section which really operate to invalidate any 
agreement of the kind, S. 23 provides that every agreement of which the 
object or consideration is unlawful is void, and it further provides that the 
object or consideration is unlawful if, inter alia — 

It is forbidden by law ; or 

is of such a nature that, if permitted, it would defeat the provisions 
of any, law ;Ar „ 

the Court regards it as opposed to public policy. 

The following iilttstration is appended to the section as a sample of 
an agreement wnich would “defeat the object of the law.^^ 

(i) “A’s estate is sold for arrears of revenue under the provision of an 
Act of the Legislature, by which the defaulter is prohibited from purchas- 
ing the estate. B, upon an understanding with A, becomes the purchaser, 
and agrees to convey the estate to A, upon receiving from him the price 
which B has paid. The agreement is void, as it renders the transaction, 
in effect, a purchase by the defaulter, and would so defeat* the object of 
the law.** 
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Now we are not without guidance in the rulings of the High Courts 
as to the scope and meaning of these clauses of S. 83 of the Contract Act 
which operate to safeguard the objects of statutory enactments. Agree- 
ments which have been held to be void under this section include a sub- 
lease of an Excise Contract {Debt Prasad versus Rup Bam and others (2) 
a transfer of a share in an Excise contract (Hormasyf ifofabhaf versus 
PestanfiDhanjibhai (3) a transfer of oocupaucy rights declared by statute 
to be non-transferable {£>Mrpa and another versus JMnguri and others {4) 
e.x!.l Kashi Prasad versus Kedar Nath Baku (5), and a transfer by a dis- 
qualified proprietor iu contravention of S. 8 of tbe Jhansi Encumbered 
Estate Act, 1832 (Sadf/ia Saf versus ATgmod iSfiiph (6) In all these cases 
the agreements were, in suit between transferees and transferors, held to 
be void as defeating the object of the law. It is impossible not to regard a 

transier in contravention of S. 8 of the Punjab Tenants Act 1893 or 8. 19 

of the Colonization Act 1912 as void on similar grounds. On a similar 
ground I held in If ohammod NasiV Khanv, Farid asid others (7) that 
an agreement providing for the sale Of canal water in contravention of 
the provisions of Act VII of 1873 was void under S. 23 of the Contract 
Act. 

In Hussain Khan verms Jahan Khan, fl) Mr. Justice Eobertson founds 
an argument on the analogy of transfers by occupancy tenants. But there 
is in reality no analogy. The Punjab Tenancy Act does not enact that 
transfers by occupancy tenants without the consent of the landlord shall 
be void. It only provi des (S. 60) that such transfers shall be voidable. 
They are voidable only at the instance of the landlord. As between 
the parties, therefore, they hold good and are valid unless and until they 
are invalidated by the landlord. An agreement on the other hand of 
which the object is unlawful as explained in Section 23 of the Contract 
Act is void ab initio. 


It js hardly necessary to notice the ruling in AM Mardan v. Bakar 
Khan (8) which is referred to by Mr. Justice Robertson in Hussain 
Khan v. Jdhsn Khan fl). That ruling amounts to nothing more than that 
there is no special procedure open to the Eevenue authorities, correspond- 
ing to Section 21 A of the Land Alienation Ant, whereby the Civil Appellate 
Courts can be moved by the Deputy Commissioner for the revision of a 
decree which gives effect to an agreement in contravention of Section 8 of 
the Government Tenants Act, 1893. , 

Holding, thOTefore, as 1 do, that the agreement of 8th July is void 
and was void from the start, it is necessary to determine the question 
to the status of the parties. 

^ Bevision rejected, 

12. Bom. 422 

7 AIL 611 and 7 AU, 878 P. B. 

20AE.219(P,B4 
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PART c. 
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IN THE OOUET OF THE FTNANGIAL OOMMISSIONEE OF THE 

PUNJAB. 

Revision Side. Revenue. 

Ho. 64 of 1916-16. (Decided on 5-8-1916}. 



Fagan, 


Lakhi and others 

Versus 

FSitioners 

Amar SimM and others 


Mespondents. 

Punjab Tenancy Act, 

S. 5 (1) (c)— Settlement- 

-along with the 

founder— meaning and scope of . 


Settlement along -with tlte founder, means settlement contemporaneously 
or in association with the original founder during the initial stages of the 
foundation and developmeiit of the village. But where a cultivator is shown 
to have comineiiced to reside in and to cultivate Skamilat land in a village 
during the life time of a founder thereof, such founder being at the time a 
Lambardar or otherwise directly concerned with the management of the 
Shamilat, the cultivator in question was settled in the village “by the founder 
thereof as a cultivator therein’' and so far Mdls the requirement of 
S, 6 (1) (c). 

Revision from the decree of the Ooinmissioner of Ambala Division. 

ORDER 

I will deal with the three oases Nos. 64, 65 and 66 in one order 
as the facts with which the revision is concerned are the same in all 
of them. They are fully set out and discussed in the orders of the learned 
Oommissionerj of the Oollector and of the original Court, 

The learned Commissioner came to the conclusion that Hazari 
was not settled as a cultivator in the village oi B>bw'a, that is to gay, 
as I understand, that he did not cultivate land there but was engaged 
-^liolely in carrying out whatever at that period may have been the 
duties of a patwari. There is of course no direct proof that he did 
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^ . :CulMyate land. Prom an inspection of the Settlement Eeoord' of 1840; (the 
-first regtlar-' settlement) it appears that the cultivating body of the village 
'■ consisted of proprietor [maliks), qadim kuans toladafs. ' 
two terms are explained at pages, 218, 229 and '280 of the Hissar 
District G-azetteer from which- it will b'e seen that the qadim kisan 
was a proprietor ofi his holding without any share in the shamilat. 
The Settlement Eecord of 1810 contains no list nor register of cultivators, 
except om oi Qadim kisans and the name of Hazari does not appear 
on this. He and bis appointment as patwari are expressly mentioned 
in the wajib-ul-arz of 1840 but nothing is said as to his having been given 
land to cultivate whereas had he been a cultivator it seems ve^T 
likely that this fact would not have been alluded to. It is true that 
the M-dakhal is used with reference to him but this is a somewhat 
slender foundation on which to rest the conclusion that he was a cultivator 
in addition to being a patwari, A good deal has been made of the fact that 
Hazards recorded emolument only amounted to Es. 2 per mensem, 
but it must be remembered that he was a banya by caste and as was 
customary with the patwaris of those days it is probable that he made 
money by trade and money-lending. It is true tlat in 1857 his son 
Nathu appears from the Settlement Eecord of 1863 to have been cultivating 
some 200 or 150 acres as a tenant but this does no more than 

render it possible . that Hazari mf?y have cultivated some or all of that 
area in his life-time and certainly does not amount to proof that he 
did so. On the whole I agree with the Commissioner as regards this 
part of the case, being of opinion ,that theie is not sufficient material 
ipr a definite affirmative finding that Hazari was a cultivator in the 
village^ 


There remains the question whether Nathu in virtue of his having 
cultivated land in the village from 1857 or thereabouts, can be regarded 
as having been settled in the village by the founder thereof as a 
cultivator thei'ein. Eegarding this the facts are that, as appears from the 
Settlement Records of 1840 and 1863 A.D., Basti, son of Piru, one of 



those who joined in the original foundation of the village and who was 
.therefore one of the joint founders, was alive as late as 1863. He was not 
a Lambardar, Basti w:ho was one of the three persons who held that 
office was a son of Sham Das, one of the founders. The land which 
Nathu, son of Hazari cultivated in 1863 was village shamilat which, 
according to an entry in the wajib-ui-arz of 1863, was managed by the 
Lambardars in consultation with certain other proprietors who are 
mentioned by name but do not include Basti, son of Pirn. It would appear, 
therefore, that Basti, son of Piiu, had nothing to do with settling 
cultivators on the shamilat in 1863 and we may assume that the same 
was the case in 1867* 
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There arena published rulings as to the facts or, circumstances 
■which would for the purposes of Section 6 (l) (c) of the Tenancy Act consti- 
tute in the case of a tenant a settlement of him in a village by the founder 
thereof as a cultivator therein. Settlement along with’ the founder, 
the other alternative allowed by the above clause, doubtless, means 
settlement contemporaneously or in association with the original founder 
during the initial stages of the foundation and development of the 
village—see Atar Singh v. Diuoan Singh (l) Settem6nt by the founder, on the 
other hand, might take place after those stages had been passed, As to this, 
it is, I think, a fair presumption, rebutfc able of course by adequate proof 
of facts inconsistent with or oontradibting it, that where a cultivator 
is shown to have commenced to reside is and to cultive shamilat land 
inaviUage during the lifetime of a founder thereof, snob founder being 
at the time a Lambardar or otherwise directly concerned with the manage- 
ment of tne shamilat, the cultivator in question was settled in. the village 
** by tbe founder thereof as a cultivator therein and so far fulfils the 

requirements of S. 5 (l) (c). 

In the present case it appears that when Nathu,, son of Nazari, 
began to cultivate shamilat land, Basti, son, of firu, the then sole 
surviving founder, was not a Lambardar nor did he share in the manage- 
ment of the shamilat. tJnder these oiroumstanoes the presumption which 
has been defined above is not applicable or rather would, if applied, 
be sufficiently rebutted, For these reasons I agree with the learned 
Commissioner’s conclusion that it is not satisfactorily established that 
Nathu was settled in the village of Bobwa by one of the founders. The 
plaintiffs have, therefore, no claim to occupancy rights^under S. 6 (l) (c). 
The petitions for revision are dismissed. Applicants will pay respondent’s 
costs in this Court. 


IN THE COURT OE THE FINANCIAL COMMISSIONER OE THE 

' PUNJAB/ 

Revision Side. Revenue. 

No, 12 of 191546, (DdcLded on 24-5- 
Fagan, F, O* 

S4NT Buim Sain Applicant 

" Versus ■ 

F a 7. AT, Other side 

Mafidar— batai paid to him in the past by the cultivating 
owiief— whether anlilled to a share of produce. 

Heldj that no assignee of land revenue as such, is entitled to land 
revenue im the form of a share of the. produce nor is the mere receipt 

ill 94 P3. 1880. 
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by blm"' of iiicli . a share, in the past sufficient to give him a ' title to such 
a share in the future.', To" secure the latter it is . necessary that in addi= 
tion to the position of miiMar or assignee Ms ' status should include cer- 
tain element o,r incidents of proprietary rights ' or ownership , explained in 
rule 0,1,3 I framed under the Land Revenue Act of 1871 on the analogous 
subject of the settlement of the revenue assessable on resumed assignments 
with the ex-assignees or their heirs. That subject is now dealt with in 
paragraph 183 of the Settlement Manual on the principles underlying the 
rules of 1871. 10 P. R. 1886 (Rev.); 4 P. R. 3887 (Rev.) 14 P, B. 1892 (Rey.) 
relied on ; 1 P, R. 1885 (Rev.) dissented from. 

Revision from the decree of the OoUector of Shahpnr. 

ORDER. 

This is a suit by a mufidar against the recorded proprietor 
who is in cultivating possession for the value of one half share of 
produce claimed for Kharif 1912. The Courts below have decreed 
revenue only, The main question involved is that of the right of 
an assignee of land revenue to realize a share of produce, as opposed 
to the mere land revenue, from the area comprised in his grant. 
The question has been the subject of several published revenue rolmgs:— » 

Punjab Eecofd No* 1 of 1885. 

„ „ „ 10 of 1886. ^ 

}, ,, ,1 4: of 1887 . 

„ „ „ 2 of 1889. 

V „ .,14 of 1892, 


The circumstnaoes of the muafi are as follows:— 

It was originally granted about 1828 A. D. by Maharaja Ranjit 
Singh to one Brahmu Sant ‘‘dot sigha dharamamth aur ba iioaz puja path,^^ 
On enquiry after annexation in 1849 the mufidar was found in posses- 
sion and the grant was accordingly oondrined for life. On his death 
it was resumed by order dated the 12th August 1862, but was again releas- 
ed on 8th June 1863 iu favour of his son Bhlm Sain the present plaiatifi. 
The grant appears to have been continuoualy enjoyed up to the pre- 
■sant. ' ■ 

In the of the Settlement of 1853 the entry in the 

ownership column was ^^mufi.dar BrahifYiu Sant aur milkiat hash aur 
mmm zamindaran deh ki hai/^ 

In the Settlement Record of 1858 the mufidar’s name does not 
appear in the ownership column but in the remarks column we 
find mufidar batai kar leta hai aur babat hag zamindaran ser man 
malik ko deia hai, Taraddud chdb chakal waghaira zimme mufidar 
hai. In the standing record of 1892 the mufidar’s name appears in 
the rent column ihus :—Yafatni mufidar batai ba hissa nisf bila 
bhwa bad minhai kharch KamianP This entry is repeated in the 
standing recqrd of 1911-13. 
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some proceedings -took place bet- 
ween the predecessors of the parties ' in wkick the question of the 
miifidars right to a . share of the produce was raised. The area in- 
volved was apparently at that time shamilat and the lambardar of 
the village while admitting that for a long period the' mufidar had 
realised a share of produce claimed that in future he should be 
restricted to a cash rate. By a f of the Settlement Superinten- 
dent, dated the 12th October 1857, the claim was dismissed and the 
mufidar's right to a share of produce maintained, a haqq lamb'ardmrh 
however, being allowed to the plaintiff. In 1863 again the mufidar 
appears to have obtained a decree for produce. 

The origin of claims on the part of mu Mars to realize a 
share of produce such as the one which is advanced in the present 
ca^e is to be found in the circumstance of revenue administration 
under Sikh rule. At that epoch the State broadly speaking took as 
its revenue the share of the produce which was left after deducting 
what was sufficient to maintain the cultivator on not too liberal a 
scale. The more or less customary or traditional division on this 
basis was half produce for the State and half for the cultivator. 
Except for certain minor dues, some of them of a quasi -proprietary 
nature, little or nothing was left for any third party or middleman. 
The State revenue in short was approximately the equivalent of 
what has now, in consequence of the limitation of the State demand 
under British administration, become the rent or landlord’s share of 
the produce. It follows of course that when the Sikh administration 
granted any assignment it granted for the enjoyment of the assignee 
what would now be oaiied not revenue but rent, the ; latter in fact 
being never less than double and oftener a larger multiple of the 
cash revenue assessed or assessable, I have gone into this matter 
and also into the history of the case at some length as tlia main 
question inv oived is one of considerable importance and has not, I think, 
""been considered from the proper point of view by the courts below. 

In the rulings already quoted that question arose in the 
form of claims, by proprietors who had previously been paying to 
asp'gnees a share of produce, the equivalent of the Sikh revenue? 
to pay in lieu thereof a cash revenue to be assessed at the authori- 
sed rates- In the present case the assignee sues to recover, in 
accordance with previous practice, a share of produce from the pro- 
prietors who, on their side, plead liability for cash revenue only. 
Turning to the previous decisions, the general result of Balm 2>J 
Nath V. Mul Raj (l). (Oolonel Davies, Financial Commissioner} was 
that a mafida'r who had taken his dues by batai for two or three 
generations was entitled to continue to do SO. Colonel Wace Finan 
tt):tr.B4R6v.)i886. ^ 


§ " ■ PUNJAB 

oiaJ OommisHioBer*S: views^' were ' somewiiat different. ' Tlit ■ .interpreta- 
fion o£ Ms decmon ■ in 1?^ F^aUeh ' SMdar ..Sfidh {2% 

m applied to th&' circmnstanees of the present case, wonld ■ appear to 
be that no assignee of land ' revanne as sach is ■ entitled to ' land 
revenne in the form of a share of the prod nca, nor is the mere 
receipt by him of such a share in the past sufficient to giv-e him 
a title to such share in the fate©. To- secure the latter it is neces- 
sary that in addition to the position of mafidar or assignee his 
stattis should inelude certain elements or incidents of proprietary right 
or ownership explained in rule D. I, 3 I, framed under the Land 
Revenue Act of 1871» on the analogous subject of the settlement of 
the revenue assessable on resumed assignments with the ex-assignees 
or their heirs. That subject is now dealt with in paragraph 183 of 
the Settlement Manual on the principles underlying the rules of 1871. 
It was, further, held in the above ruling that if the owner was in 
cultivating possession of the land concerned the mafidar would not 
be entitled to a (sub) -settlement; as a result of which he would of 
course have no title to take a share of produce from the cultivating 
owner. The subsequent rulings which I have quoted proceeded gener- 
ally on the same principles as those indicated above; see especially 
JawaUir Singh v. Tormi^) and Nandu v. Malla Singh (4). 

In this cas^ the courts below have apparently proceeded 
on the simple principle that a mafidar or assignee as such not be- 
ing a proprietor can under no circumstances be entitled to a share 
of^ produoe. It is however possible, as appears from the rulings 
(j^ted above, that, at all events so long as an assignment of land 
revenue continues, the proprietary right or rights of ownership may 
be divided between the assignee and the recorded proprietor in such 
wise^ that though the proprietor or his heirs may be entitled to an 
ultimate reversion the assignee is for the time being entitled to a 
shM'e of* produce as rent from the cultivator. The learned Commis- 
sioner, if’ I understand him rightly, would hold that a proprietor can 
UE<ler no cirdumstances pay rent; but this is scarcely correct as a 
universal proposition, eg^ it is quite possible that a proprietor should 
hold land and pay rent as a tenant-at-will under his own occupancy 
tenant or'’ under Ms own mortgagee^ who- would then be in the 
pdsilion' of a landlord. 

The real question fdr decision in this case is whether the 
has? any ''proprietary interests in the land in suit of the kind 
as^lained in paragraph' 6 above. No issue was framed on this im- 
portant point 'and no definite, ©nijuiry haS' been made. There is, how- 
ew; a 'amount’' of- material' on* * the record whiSk tends tq 

#) m 

<3) 4 iP. ;B, (Rev0li887 
(4) W P, R;(Eev):1893 
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indicate that tbe plaintiff ; lias - interests. - I refer more especially: 
to tke proceedings of ' 1857 and 186,3 and- te the fact tkai- ke has; 
been ' taking a share of produce ' for the long 'period' ^Mch- .has-: since . 
elapsed. On the other liand, the owner, the defendant, is in cultiva- 
ting possession, but it is not quite clear for how long this has been 
the case and whether bis possession has been nninterrupted. From the 
Jamabandl of 1901 which has been called for it appears that in that 
year the assignee leased the land to one Hukain* Ohand Arora, 
Under the circaTnstances it is, I think, necessary to return the case to 
the Collector for an enquiry and finding on the following points:— 

(1) HiS the assignee, the plaintiff, any proprietary interests in 
the land in suit of the kind specified in Panjab Record 10 of 1886 ? 

(2) Has he at any time ejected tenants, or admitted new ones ? 

(B) Since when has the defendant, the owner, been in posses- 
sion without interruption? 

(4) Since when has he paid a share of prodnc© to the assignee 
and has that share been a uniform one or has it varied ? 

The return to this order should be made by July 1st 

The final judgment of the learned Finaneial Commissioner was 
as follows: — 

Fagan, F. O. [iB, 7. 757^)— A return to my order of 24th May 1916 
has been received. On issues (l) and (2) the findings of the Assistant 
Collector are against the plaintiff. On issue (S) it is found that the 
defendant has been uninterruptedly in cultivating possession since 
1862 and on issue (4) that batai has been more or less regularly 
paid by the defendant since that date. I accept the above findings. 
It follows that the plaintiff is not entitled to realise a share of 
produce from the defendant. The application for revision is accord- 
ingly dismissed. The applicant will pay the respondent costs in this Court. 

Application dismissed . 


IN THE COURT OF THE FINANCIAL CCMMISSiONER 
OF THE FUMJAB. .v 

Revision Side. Eevenue. 

No. 139 of 1915-16, (Decided o.ii 9-8- 1916), 

Fag an, F, O, 

Labhu . . . . , . . . ^ ^ Petitioner 

Ve7*sus 

H-AMmA .. *• Respondent 

Punjab Tenaiicy Act, S. 53— -Sub^Ss. (3) (5) ^ — occupancytenan#^ 
locus poenitentiae, under-^if entitled to withdraw .proceedings :priQr -to 
completion of pi^rchase by landlord. 

The terms of 8. 63 (3) do not deprive ^the occupancy tenant of a locus 
poenitentise and it is open to him to withdraw from the proceedings at any 
time prior to the completion of the purchase as determined by S. 53 ^3^^ 
Case forwarded by the Commissioner of Jullundur Division. 
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OEDEE. 

■Fagan, F. O.—Tie respondents are ocoupaucy tenants under 
S. 6 of the Punjab Tenancy Act. The Commissioner’s view, expressed 
in his Older of 29th March 1916, as I understand it, is that the landlord 
after service on him of a notice under S. 53 (2) has in virtue of S- 5b (3) 
a vested right to purchase the ocoupanoy tenure which cannot be 
defeated or determined by the tenant withdrawing from or abandoning 
his intention to transfer, as he appears to have done in this case on 
21st November 1913. After full consideration I do not think that such 
an interpretation can be placed on the words “ may claim ” in S. 53 (3). 
To do so would be equivalent to holding that an occupancy tenant 
under S- 5 cannot take the steps required by S- 53 towards making a 
temnorary alienation of his occupancy rights without running inevitably 
the risk of having those rights extinguished in toto and in perpetuity 
by the action of the landlord. I do not think that 
the intention of the Legislature, especially in view of the fact that 

Ae ocoupanoy tenant under S. 5 chooses to effect a mortgage « 

than after observance of the requirements of S. 53 the only result w u 
he Lt the mortgage could be set aside under S. 60 on the suit of the 
landlord without forfeiture or extinction of the oompanoy rights. Be 
would thus be iu a better position than the tenant who obeyed the 
l;,w as laid down in S. 63, if the interpretation from which I dissent 
ia to be accepted. Again, the procedure prescribed in S. 56 for occupancy 
tenants other than those under S, 5, who may desire to transfer their 
r-ffhts involves no such risk, as under the above interpretation, attaches 
to the’ocoupanoy tenant under S. 5. I hold therefore that the terms of 
' « 53 fS] do not deprive the occupancy tenant of a locus pcmitentuz and 
Ltitisopen' to him to withdraw from the proceedings at any time 
' prior to the completion of the purchase as determined by S. 63 (o). It 
Lpeara that as already remarked the occupancy tenant Hamira did m 

withdraw on 21st November 1913 and the Assistant Collector then 
correctly filed the case. The Collector re-opened it on appeal 
ruarently at the instance of one of rhe landlords who had not agreed 
fft the stoppage of proceedings. As a matter of fact no consent on his 
‘ t was necessary.' Under the circumstances the correct order for 
ffto pass is to set aside all proceedings after 21st November 1913 and 

Ttherefore, direct accordingly. The order of the Assistant Collector 

d’ated 5th August 1915 is clearly quite iaoorrect and quite inappheable 
. , *i-g ease. If the occupancy tenant does not withdraw the landlords 
«re entitled to purchase at the price fixed and cannot be pat off with a 
mortgage of the ocoupanoy rights. It is fair that the present petitioner 
7 „11 .•v.«nrr«d bv the oooupancy tenant after 21st November 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 83 of 1916-17. (Decided on 7-5*1917f. 

Maynard, F, O, 

Chanda Singh and others. Petitioners 

Yersus, 

JiwAN Singh and others. Respondents, 

Puni^ Tenancy Act, S. 59 (3) and (4)--Vendees of occupancy 
ri^^hts cultivating jointly — one of the vendees dyinif — survivorship- 
extinction. 

Where Vendees of an occupancy right held the holding jointly and no 
partition had taken place between them, held, that the landlord was -not 
entitled to possession of the share of the dying vendee by extinction of the 
occupancy rights in that share, because the tenancy as a whole continues 
as against the landlords, to be the property of the surviving ’ 

86 P.E. 1883 ; 56 P.R. 1887; 109 P. R. 1894 ; 6 P. K. 1902 ; (Bey.), referred to 
Revision from the order of Commissioner, Jullundnr. 


ORDER. 

I have heard Pandit Sheo Narain, for the applicants and Mr, 
Badr ud-Din Qureshi, for the respondents. 



Biahan Singh and Earam Singh bought the occupancy rights in 
an area of some 62 bighas for Rs. 600. The deed says that they 
made the purchase in equal shares. The same phraseology is employ- 
ed in the mutation sheet and in subsequent Records of Eights. They 
held jointly, and cultivated partly in common and partly separately. 
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Karam Singh died without issue in July, 1914. Before his death, he 
executed a deed of gift (which is certainly invalid, having been made 
without consent of the landlord) in favour of the sons of Bishan Singh 
(who was already dead, and on whose death mutation of his rights 
had taken place in favour of bis sons). In this deed the land gifted 
was described as ‘*52 bighas 1 hiswa my own share, of 64 bighas^ 
B bisivas, that is to sa-y, 62 bighas 12 biswas, occupancy and 1 bigha, 
11 hiBwa^ non-occupancy/^ 

The landlords sued for possession of 5i bighas, 6 biswas, on the 
ground that the occupancy rights in this area have been extinguished 
by the death of Karam Singh without heirs. They have been unsuc- 
cessful up to the Gourt of Gommissioner, who held that it was for 
them to prove that the tenancy was not a joint one, that they had 
failed to do so, and therefore that the Ooliector’s finding that the 
sons of Bishan Singh succeed by right of survivorship must be upheld. 
Against this order they apply for revision. 

It has been very strongly urged before me that the effect of 
the luling given by the Gommissioner, upholding the Collector in this 
case, must be to debar the sons of an occupancy tenant, who held 
his tenancy jointly with a brother or other relative or relatives, 
from succeeding to their father's share in the tenancy on his death, 
A ruling was at one time given by the Punjab Chief Court in 
Ahmad Din v. Hajl (l) kying down the principle that in a joint tenancy 
each "tenant is the heir of the other, to the exclusion of other heiis. 
This came under discussion by the Pull Bench in Mohru v* Mutsaddi 
(2), and Rivaz and Roe, JJ., observed that the principle thus laid 
down, if pushed to its logical conclusion, would exclude the sons of 
the joint tenant. Mr. Justice Roe reviewed the former decisions and 
pointed out that what they had really affirmed was something veiy 
different. It was that as regards the landlord, the joint tenants of 
a holding, even though it was not held by a common ancestor, are 
to be regarded as a single tenant, and that as long as any of them 
or the descendants of them survive, the landlord cannot claim the 
share of any tenant whose line has died out. Ruling Ahmad Bin 
V. Haji (l) was overruled. 

The explanation thus given in 1894 of the principle iindeilying 
.;l^t series' of rulings from 1868 onwards by which the survivorship rights 


OHAND A SINGH u. JI WAN SINGH. 3 

of joint tenants^of occupancy land were asserted against the landlora’s 
claim to re-ettry upon the death of one them, without affecting the 
rule of succession to the undivided shares of the tenants and their 
heirs znfef se was adopted by Sir C. L. Tupper, in revenue judgment, 
Agar Singh v. Dhana (3). In all the subsequeDt rulings of the 
Punjab Chief Court and of the Allahabad and Calcutta High Courts 
which have been cited before me by the Counsel for the applicants, 
I have not found any departure from the principle. It is true that 
the Courts habitually describe joint tenancy as an estate of a highly 
technical nature, involving conceptions peculiar to English conveyances, 
and that they show themselves averse ftom recognizing its exis- 
tence except in adjoint undivided Hindu family; but in taking this 
attitude they dre always dealing with the rights of so-called joint 
tenants and their heirs inter ' se, and it has never been the 
approved view of the Punjab Courts that joint tenancy, in this special 
and highly technical sense, exists occupancy tenants in this Province.- 
It is perhaps unfortunate that the same phrase which describes the 
technical estates known as joint tenancy to English conveyancing should 
be employed, for lack of a more appropriate form of words, to cha- 
racterise that condition of undivided enjoyment of an occupancy te- 
nancy which, under Punjab Tenancy Law, operates to prevent a land- 
lord from claiming possession of a share in such a tenancy on the 
death of one of the undivided tenants. They must be understood to 
be two different things. 

In these circumstances I am not concerned to distinguish bet- 
ween a joint tenancy and a tenancy-in -common. The facts in this 
case are that the tenants are described in the Records of Rights 
as tenants ba hUsa-i-brabar in equal shares, that similar language 
was employed in the deed of sale by which they obtained the te- 
nancy and that they cultivated partly separately and partly in com- 
mon. The entry of shares in a deed when one of the parties con- 
sists of more persons than one is a mere piece of bond-writer’s rou- 
tine, having no significance except that the persons concerned will 
claim to divide the right concerned in certain stated proportions if 
ever they do divide them. The action' of the revenue officials, who 
prepare a mutation sheet and thereafter incorporate the attested mu 
tation in the Records of Rights is taken under the executive instruc' 
tions which require them to state shares : and the significance of such 
recorded shares is that they are an indispensable guide when parti- 
tic n IS claimed, not that there is already any sort of division bet 
ween the interests of the co-sharers. As to the cultivation of the 
<8) 6P. R. 1902 (Rev.); 11 P. L. R. 1908. 
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laud; partly, separate and partly. in common, tMt iS|' an inevitable: seqii- 

al of particular agricultural conditions, tW' location .o 

or ibe requirejoaents of a particular crop or a particnlar type ■ of cul** 
tivation : . and the fact that part of the .land was , sometimes cultiva- 
ted separately (this was so in 1898 -99 but not 1900-1901) in no way 
affects the status of the tenants in their relations to the landlord/ 
being purely a matter of convenience and varied from time to time 
.as- 'Such. : 

In civil judgment Bhorta p. Bhoru (4). Battigan, J., distinguished 
between what he there called a joint tenancy and a tenancy-in-coin- 
mon, for the purpose of deciding whether a particular holder at a 
particular time was “joint/^ in the following mannen “In a joint 
tenancy for the cultivation of land,’V he wrote, “ it would be impossi- 
ble to predicate what particular portion of the undivided land which 
formed the subject of the tenaicy appertained to each tenant Smyth, 

J., who conciirred in the decision, observed that the tenants “held 

the land jointly. All three of them combined, and not either of theia 
singly, constituted the tenant of the entire hoi dm g, and. pariitm 
not havinv been afecUdf had an interest in the whole/’ Sir 0. L. 

Tupper, in the judgment of 1902, already cited, made actual and 

effective partition the test by which the claim of a tenan to 

succeed by survivorship, as against his landlord’s claim to re-entry 
upon the decease of a co-sharing tenant, was to be judged; and 

,this is the rule to be followed in the present case. Bishan Singh 
and Karam Singh were co- sharers in the acquisiUon of the tenancy, 
and they and Bishan Singh’s sons, after Bishan Singh's death, were 
co-sharers in the enjoyment of it, whether technically “joint’' or 
“in common’' is a question which I am not here concerned to de- 
cide. No pfcrtition between them ever took place. That they wore 
contingently entitled to particular specified shares in the event of a 

partition taking place, in no way affects their status. That they 

sometimes but not invariably, cultivated separate plots is also a 
matter of no significance, because it is a matter of ordinary cultivat- 
ing routine. The landlord is not entitled to possession of Karam 
>,Siugh’s share upon the death by extinction of the occupancy rights 
in that share, because the tenancy as a whole continues as agaimt 
/; Ithe lundlordr to be the property of the surviving tenants. 

M Application rejected. 
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POKHAE DAS v. AMIR. 

IN THE COURT OP THE FINANCIAL COMMISSIONER 
OP THE PUNJAB 

EeveBiie*., 

' Revision ^ 

No, 11 of 1915-16. (Decided on 8-5-1917.) 

Maynard, F.C. 

^ , .......Petitioner 

POKHAE DaSS 

Yersti^B' ■ 

.. .-.Eespond&nts* ■ ■ 

AmIr AND OTHERS • 

Punjab Tenancy Act~S. lil-Landbra and tenant-right of tenant 
to cut trees — ^Mauza Fatehpur, 

The entries in the administration 

Gugera, make it plain that the trees growing on the land of an o . p. 
tenancy are not the property of the occupancy tenants 1 ^ t]je, 

order to supply themselves with agricultural implements with the ■ - 

Sndlords-a consent v^hich must not be withheld without reasonable cause. 

2 . P, B. 1908 (Eev.) followed. 


Case forwarded by the Coininissioner, Mulf an* 


r\*DT\T?'D 


I have heard the counsel for both parties. The applicant, occupancy 
tenant, sued the landlords for the price of e. kikar tree cut and removed by 
the latter from the land of the occupancy tenancy. The claim was 
rejected by the Assistant Collector and by the Collector on appeal ; but 

the Commissioner forwards the proceedings for revision on the grounds 
that the decision is opposed to the general principles governing the rights 
of landlords and tenants in trees ; and that it involves the inference that 
a landlord is at liberty ^o enter the holding of an occupancy tenant and 
out down all the trees. 

The decision that a tenant is not entitled to recover from his land- 
lord the price of a kikar tree cut by the latter^ does not, in fact, involve 
the inferences which are above suggested. ; A ■ tenanat may be entitled 
to prevent a landlord from cutting a tree on the ground that the cutting of 
it would deprive him of wood required . for agricuitural implements or of 
other conveniences, such as shade for his cattle, to which he is entitled as 
tenant ; and he may be able to enforce this right . by a suit for an injunC’' 
tion, and yet he may have no claim whatever to the price of the tree* 
Again, he may have a right to prevent the iandlord from cutting »ti undue 
number of trees, when he would- have' no , right whatever to prevent him 
from cutting one only, on the ground' that ' cuttiBg, when carried beyond a 
certain point, would deprive him, the tenant, of the means of exercising the 
right., tO'take wood for agricultural implements*.' ^ ' 
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The entries in the admiDistration papers of the village of Fatehpur 

Tahstl Gugera, make it plain that the trees growing in the land of an oceu’ 
pancy tenancy are not the property oi the occupancy tenants. Bat that they 
may cut them in order to supply themselves with agricultural implements 
with the consent of the landlords ; a consent which, on the principle laid 
down in Subhan V. Niamat Khan {l) must not be withheld without 
reasonable cause. There is doubt that ifst. Qur Devi v Sondha (2) 
is applicable to occupancy tenants at Mauza Eatehpur and that the 
proprietor is not entitled, in the absence of reliable evidence as to his ri<rht 
either by custom or otherwise, to enter upon the land in the ocoupation'of 
of a hereditary tenant, and cut and sell the trees growing thereon without 
the said tenant s consent ; but this only means that the tenant is entitled to 
be safe-guarded in the exercise of certain rights of user, not that he can 
claim the price of a tree which the landlord has out. Whether the le^^al 

position would be difierent if the trees cut were a fruit tree is a quesfron 
which I need not discuss in (he present case where only a W&ar tree is 
concerned. 

It lias been urged before me, on behalf of the applicant, that 
Oanga Ram v. Mahni (3} dealt with facts virtually indentical with those 
of the present case, and that in the case referred to, the financial Gnm- 
missioner upheld a decree giving to the tenant a share in the price of 
certain trees out dom by the landk^^^ It seems to be true that the 
decree which was iipheM actually aw^^^ a portion of the price to the 
tenant. But the question, whether a right to prevent the landlord from 
catting trees on an occupancy tenancy necessarily involves a right to a 
portion of the * price U ^the trees so cut down, is nowhere touched 
upon in the 3uagnient, and does not appear 
to "have adverted to this aspect of the case. What the judgment inakes 
quite clear is that a landlord is not entitled to cut down trees on a tenancy 
held by an occapancy tenant without the consent and contrary to the 
interest of the tenant. This principle is fully applicble, as has already 
been stated, to kikciT trees standing upon the lands of occupancy tenants at 
Mauza Fatehpur. 

, As observed by the Collector, it was never urged by the plaintiff that 
the loss of the one kikar tree cut by the landlord was in anyway prejudicial 
to his agricuituml interests. If he had alleged and proved this, he might 
have been entitled to an award of damages fi^r the injury done, and he 
might have been entitled to an injunction against the landlord. But he is 
not the proprietor of the tree and he is not entitled to the price of it or to 
any portion of the price. 


Application disallowed. 



, SULTAE >;;LAKHU. EAM, . ■■ i: 

m THE GOUET OF THE FINANCIAL OOAIMISSIONER OF THE 

■ /Appellate Sider-; ' Eevennev ,. 

No. 1 of 1915-16. (Decided on 22-l'24916) 

Fagan, F. C\ 

Sultan Aw^llant. 

■ • • YtTmB. ' 

LakhuEam Respondent. 

(i) Punjab Alienation of Land Act, S. 6 (1 ) (a) *— Suit for red®snp- 

.tlon under S. 7'---powers of Deputy Commissioner to determine wlial is 

■/due.. ,^■ ■■ . . 

Under S. 7 (3) of Punjab Alienation of Land Act (13 of 1900) it is not 
only open to tbe Deputy Commissioner to enquire into and to consider the 
extent to wbicb tbe principal sum together with reasonable-interest thereon has 
been realised by the moitgagee from the rents and profits of the land 
held under the mortgage, but he is in fact required to do so. If he finds 
that the principal sum secured together with reasonable interest allowable 
under S. 6 (1) (a) is more than liquidated, it is open to him to grant redemp- 
tion without any further payment by the mortgagor. 

(li) Punjab Alienation of Land Act, S* 7 (3) — power of Deputy Com- 
missioned; / 

The words “ such proportion of the mortgage debt as the Deputy Com- 
missioner determines to he equitable” used in S. 7 (3) of Punjab Alienation of 
Land Act are wide, and confer upon him a correspondingly wide equitable 
power. They certainly do not restrict him in the exercise of his power under 
the section to a more arithmetical consideration of the elapsed portion of the 
term of the mortgage. 

Appeal from the order of Commissioner of Multan. 

ORDEE. 

The facts of this case will be apparent from the orders of the Collector 
and of the Commissioner. Briefly they are that the appellant, Sultan, trans- 
ferred 194 kanals to Lakhu Earn, respondent, by a mortgage under S, 6 
(l) fa) of the Alienation of Land Act bn the 15th August, 1911. The princi- 
pal sum secured was Rs. 800.' Sultan applied under S. 7 (8) of the Act for 
redemption without any payment to the mortgagee. The Collector by his 
order of 26th August, 1915, allowed the application finding that the mort- 
gagee’s net profits for the period during which he had been in possession 
under the mortgage apparently four years, had been Es. 1>600 or Rs. 400 
per annum and that consequently the principal sum secured together with 
any reasonable interest allowable under S. 6 (l) (a) had been far more than 
liquidated. 

The learned Commifsioner’s view of the intention of the legal provisions 
contained in S, 7 (3) of the Act in their bearing on this case is given in 
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Ms order of 5tli November, . 1915. It is fhat the word *‘proportioa'^ as used 
in the above section “implies that the amoirnt to be paid in redemption is 
.proportionate to the expired 'and unexpired part, of the term of the mortgage. 
He holds, I understand, ' that no consideration either-need, or should, be 
given to. the net-profits actually received by the mortgagee during the 
expired portion of the term of the mortgage for which he has been in pos- 
session. After careful consideration I find myself quite unable to accept this 
view. The words “such proportion of the mortgage debt as the Deputy 
Commissioner determines to be equitable’' used in S. 7 (B) are wide and 
confer upon him a correspondingly wide equitable power. They certainly 
do not appear to me to restrict him the exercise of his power under the 
section to a mere arithmetical consideration o! the elapsed portion of th© 
term of the mortgage, It is, I think, quite clear that it is not Only open 
to the Deputy Commissioner to enquire into and to consider the extent to 
which the principal sum together with reasonable interest thereon has been 
realised by the mortgagee from the rents and profi^ts of the land held under 
the mortgage but that he is in fact required to do so. The inclusion in the 
account of a charge for reasonable interest in addition to repayment of 
principal against such rents and profits is not, E think, 'inconsistent with S. 7 
(l) of the Act. The meaning of that provision is, I consider, that ho balance 
of interest can under any circumstances remain as due or recoverable after 
the expiry of the stipulated term of the mortgage and it is thus not incon- 
sistent with, but on the contrary indirectly affirms, the provisions of S, 6 (l) 
M so far as the latter refers to the subject of interest. 

For the above reasons I consider that the principle on which the 
OoUector proceeded in his order of 26th August, is correct and I observe 
that the learned Commissioner himself in his subsequent order of 12th 
February, 1916, apparently failed to apply the principle enunciated in his 
own order of 5th November, 1915. I am, however, disposed to think that the 
Collector’s estimate of Es. 1,600 as the total “rent and profits,” received by 
the mortgagee in four years is excessive. It is equivalent to Es. 400 per 
annum on an area of 194 kanals or 20 acres, that is, to Es. 16-8-0 per acre 
while the land re v-enue assessment is apparently only Es. 1-2-0 per acre 
This part of the case therefore seems to require further enquiry, 

I set aside the Commissioners order of 12th February, 1916, and his sub- 
sequent order of 18th May, 1916, and return the case to him for fresh decision 
with reference to the above remarks and after needful enquiry as to the rents 
and profits realised by the mortgagee during the period he has been in 
possession as such. 


I make no order as to costs. 


Oas$ remanded^ 



Ilff. THS GOTJftX OS THE W AiiSIAJi.aOMWSSrGlf Kl- OE THE, 

Eevision Side. 'Seveilufe 

mr. 168 of l9lS'-16. {Oecid0d‘on'24^r- 191*75^ 

Maynard, F.O^ 

Bat,:^>i... , ... ...jtpsli&ant, 

FersM^ 

ApBA a(3^,o*{!«w^ . . .Mes^ndenif. 

Piin}ab.T«iian^. Act* SiMm^'Serm^s -in Monsi hill traet-"*'4a«t 
occupation for 28 years payuictit* reilti land? revorne and 

if e slifelidhes rights of occupancy. 

The position of tenants in the MSfni hill tract who pay revenue and 
cesses only is a .peouKsUfiy. strcmg one.' Hftl^ negi^ . to tfe^r^ry 

of the Morni tract tenures as given in the Settlement Beport and to the 
proved fact of occupation for 28 years through two generations without 
p^ment of any rent over and above land revenue and cesses, the- ap^oaat, 
a tenant, is entitled to occupancy rights under S. 8 of the Pnnjajj Tenancy Act, 

T ■ ! hrS'ie'.i/: 5-'f 

Eevision from the order of ;tha Copwissioner of Ambala Division. 

JUDGMENT. - • ■■ ■ 

Pat Earn Gujar, son of Hamira, resident of Mauli Bhoj Bajpura in 
, hill tract of the Naraingarh Tahsil, • contests notice . oi 
ejeotmept, and claims occnp^ncy rights in. 8 bighas* 2 bisvaa of land, 
Khasra numbers 42 mim 43 min, 46 min. 

At e»J5®fal e®MfiinatiOn' of the Heveaae=< Keeorda ’shOf^WithRt’' nO ' rMt*"' 
oyer.’ aad above revenue and cesses hh«*beeh* 28 yei^? 

daring which the applicant and his immediate pre#^i*eO<NS«inte!^sf-’ 
h^e be^dn ordtivatiaS' posseesiea. It is no#'pe«w»ch4hl&’ the^^pikfSnt's 
grjpdf^^ep wa^ i%- poiiseiMati , biesase# retmdtaj^ 1 r 

to toi^eewi^&aay f 

hstef iit*'.be«B!i' 

l^e posfgbnr of'teiHi»if#- i»" t^^^ hfir'*traet,'wh6 ' pay^^reVifttf#’^ 

and oesse# only* is adiiM«ir a pebnliarfy atfong*-crti% an« 

0®S«3J^of -Asafeak^liE, ‘A| ‘'fi8asiagtoa«tB»«^M tltt^wW 

ai]^jsii4pi»*|)#«itfort^^ of' the 

iaatifi»»perMoAs td thS‘fhaj^ w‘h&^'»“toa»'iW^ 

1tufoto^*t& M%ef«j«s ■Ead*®*‘vvlfe - viriea®y' ' rigbls*' of 
petmaneni^ b«w^ io the payment- of’^the dues of the ' State. 
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Among the reasons, -whicli have contributed to the peculiar strength of 
the tenant’s position in these tracts is: the difficnlty of finding and of 

replacing tenants. / ■ \ 

Having regard to the history of ■ tke -Moral tract tenures as given in 
the. Settlement report and -to the , proved fact of ooeiipatloii for 28 
years through two generations without , payment of any rent- over and 
aboye' land' revenue and' cesses, i fi.nd that Pat Ratn is 'entitled to 
occupancy rights under 3. 8 of the Punjab Tenancy Act. I accept 
the application for revision^ cancel the notice of ejectment, and find that 
occupancy rights under S. $ are established. The point decided 
being a new one, I give no order on the subject of costs. 

- - Reni$ion actepted. 


IN THE COURT OP THE FINANCIAL COMMISSIONIB Of THE 

PUNJAB. 

Revision Side. 

No. 8 of I9I64917. (Decided on 1-8-1917). 

Fagan F. €. 

Ahmad Eham and others. 

Versus, 

Pakmanand and others. Respondents 

(i) Civil Procedure Code, Ss 48, 51, 72, 0. 21, r. 30 and Panjafc 
AHenatioii of Land Act, S. 16 (1).— Power of a Revenue Court to 
to order temporary ^enadon of the land of an a^cultuiist judgment* 
ddbtor in ex^tion of simple mon^ decree against him — CP.Cj 
S. 48— applicability. 

The decree^holder applied for execution on 244915. The limitation 
of 12 years impased by S. 48, Civil P. 0, expired on 1st May 1915. On 
13th November 1915, an order staying execution was passed and the file 
was consigned to the record room. Oh 20bh November 1915 an application 
for cancellation of the above order, restoration of the case to the pending 
file and for a temporary transfer of the land in respect of which the arrears 
decreed accrued, was made. . On that the previously stayed execution 
proceedings were re-opened for an enquiry as to the practicability of the 
temporary transfer of the land to the decree-holder. Held, that the present 
proceedings must equitably be hdd to be a continuation of those instituted 
on 2-1-15 and that the order of 13th November was merely an interruption 
aiM not a determination of those proceedings. The 12 years’ limitation 
therefore did not apply. Held, further, that the Civil Procedure Code 
nowhere confers on an original Court in or for the purposes of execution 


Eeveiiu® 


Applicants 
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o! decree a power of temporarily transferring :tlie property.' of the judgment- 
debtor to the decree 'holder or to any other person. The po wers of a 
Court in execution are set out in S. 6 1, Civil Prooedure Code, and the 
special case of money decrees is dealt with in r, 30, 0. 21. These provisions 
do not include any such power of temporary transfer or alienation, nor has 
an appellate Court such power, A temporary alienation of the immov- 
able property of the judgment-debtor to the decree-holder or other person 
in satisfaction of a decree is only possible under (a) the condition prescrib- 
ed by S. 72 of the Civil Procedure Code or under (b) the system prescrib- 
ed by S. 63 and Schedule III, wherever that system may have been made 
applicable by the I^cal Government The system is not in force in the 
Punjab so that the only provision allowing of temporary alienation is 
however made not by the executing Court but by the Oollector in his execu- 
tive capacity after he has been formally authorised in that behalf by the 
Court in the manner described in the section. Held further, as no proposal 
to sell the land of an agriculturist judgment-debtor can be made with due 
regard to the provisions of S. 16 (1) of the Land Alienation Act, no 
representation by the Oollector under S. 12 , C, P« 0. is legally possible and 
that therefore no temporary alienation of the laid Of a member of an agri- 
cultural tribe in execution of a decree can be tinado by the Oollector under 
the authority of the above section. The result, therefore, is that though 
such land can be attached by a Court in execution of a decree, no further 
action can be taken towards satisfying the decree by selling or otherwise 
dealing with that land, 

Bevision from the order of the Commissioner Multan Division, 

OEDER. 

In this case the respondents, decree-holders, obtained on Ist May, 1903 
from the Court of an Assistant Collector a decree for arrears of rent to the 
amount of Rs, 1,265-4-9, including costs, against the applicants, judgment- 
debtors, The land in respect of which the decree was passed was the 
property of the judgment-debtors but mortgaged to the decree-holders, the 
former retaining cultivating possession on payment of a stipulated rent 
The mortgage was effected on 10th July, 1894, for Es. 1,000, a further 
charge of Rs* 600 being added two days later. 

Applications for execution of the decree appear to have been made 
at various times. Finally on 2nd January, 1916, the decree-holder 
applied for the attachment and sale of the judgment-debtors' property 
including land. The execution proceedings were, however, stayed 
and the file consigned to the record-room by the Assistant Collector s 
order of 13th November, 1916, On 20th November 1915, the decree* 
holders applied for cancellation of the latter order on review, for 
restoration of the case to the pending file and for a 
temporary transfer of the land mortgaged to them in respect 
of which the arrears decreed had accrued. On this the Assistant 
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CWr. I'afl’Sb'Hs) passed sttccei^ve Oifdert, dated SStii ISWsin- 
Wet, 1^^,, lOtli ttedeiittberf 1945, and 10th Jahilaity, l^l'6i 4:he tsifeet 
d4 wh^dh appareptly was to Te-open the previonsly stayed executiha pro- 
(Metffttes la the fdWtt a aa en^ifT as th the intactiolibiitty of a tehifAraty 
#Misf^ tsf the m&rtgfged laud t6 thO decfee-loldel^, ’flie fii&ai drd'Oir Of 
the itssistot Coijfedtot thh Skaj-ad-Bfe) was cJi tth ^fef, 49lfe, 

Was to the pdect thSi fee atupHcatioa tdtfeosi&4ry 'aliSa^^h ,h6 dis- 
mf^sed, Agalhst this ,of4is?, ttil deot'ee<h&Mhi% to tfe‘43olW<^^ 

adto % to hrdet of l4h 'Alifeiisffi, 1910, w ^Pl®al alia dirOCtdd 

of ISfe fe Itaijsfferf^d fe i^afel-hbfdeM fer teii 
:py'k satS^otlot el’fed'S'eoite A MU G^felsiffth# 

^fes'iodg^eni-'dltott’wasr^^feA'oii ffe % Aef, '^'l#!^' 

strt>i£^dw tto'6fl>^t'fer w^iaieh, ’" ■ 

Ma ei: v^fef 

ak»4i# - 1% % . |ol|^we<|,k; |wer qoe)rKhi^.Mo« 

"\fi|i,]t]^^ wiU Vai: to hiplol^^o.'i o| df 

,«erShl,-|h&tiry, 
at I 'fi‘ii‘’t6 ha hdld 

pS % s"hSe- 

9Pit.pplh^^;i||%^|fo|Wt^g». jlp.W procee^^ags taken 
after it out of which the present revision has arisen \fera ihae-haired, t am, 

ably be beid to'^be a contiraatiou W'^^^tiuary^ i&15, 

'Idiysv^ ife” fed A, 

|p.'tje.l^i)4|e fee, &lpi>c0i: is' a 

% ' (ieOTe§ Vt nioaey hn<d b ound ‘feereiif hf fee prO visidab df 


ifG^e-tdiSir bV t^o_ 




jr— - 

.MM # 

I'arr^^ic^ Cc^e, tl»0^ oitol 

fl’' ' 30 ; ' dirli'er" ft, Tbese ' i^mvisioni* M 

pbwer^ oi' teriporaly'lrainsfer^^ 0r ali^aAoti.'' -It 'MiifW 
ouulse --Hit aW" applikte *■ ' Oo#t" no"" strcb ' pwen A 

Mliotflf itg^’iaitdvabSfWifeHy oIMb jndgijaebt-datBf-M'thy 

a® £M mO 
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h«^ of ipewon falatMiietiote «< it is tmly pb^blfe under 

(#iiiefeSa»ftDS«pso»idinS. f2 IM'0wil P^cedu^fe Obde or lAder 
«' 1 itel 8 ^»s»'p-atfife»bted %y a-dS tad fic^duleiSf. -wfeiSreVer feat 
01 ^ »i>.(ift'featdfeabla- by tte' Qbnal €tey®A®®at. -1.%® fsysttfei 2s 

mt % t)rea»nfc «« fe»t fee farovfeitel Slloyrins 

iji *«y»ii«Myy d6o(^'.fet •’& 7^--sJ®b#ii fem- 

fmuff - is.WSSbtSfe «««, be it- t>b«emd,- by..- *M' 

b# Si bia ©fceeuMre ®at»a*sity aifel: 4»6 ius& be«i 

■■ *' I Court iii fee manaffl: deabWfied iA 


feiitli AjUisttet debtor abd fee CoUee- 


toraittingas 



H» tlji» ease a jurisdiction or 
^ dmii^s»ife darectiy an 
or tdflisifeF to 
0 R^iuoipy*§e^e^fee.3afea? 


AibarJiifcly feUb :fttl#' **jyfeed rit^ 

fijtfetftfe ciif- 

iii^ 

aa-i Jfe-wiw&f 

ff'ijiWi Cifeft ;^fe#feia§ itfidM alitfrtiik. 

Ifa^tbeftfrelibtAsai. teirt»«yWV'.«<! rtrfifeSKcd. -w^r made '%« life -©owft -fe 
tW QfeIieotor-aHa#MW#fea<ft--3»*')t«>i!Wwmt^i^ to fe^forlstet sagfestiai 
aite!liii»®rary aliffifcsrtion. It ia feefSfdrd not possible t4 ilifeoldfeeCoHsd- 
fe#’a ilWiellste wdef wife refbtene# to S. 72, Civil Pfededare Odd^ tod’ tifw 
imiMttOMOB* ijn<!®dd abdto. -ifSdld iWoedure in bdfe tfte jSAsfiitiiit 

CWftIctdte mi fe# toMiio^rfS Gitrta iffeaii to me io h«vd b«i iw^air 
wHA idt'M’MUsSf' fn' 5' ■‘•f ^ < ■*•’ «» 

Wiif 'ft^tld lar» tt^-fee b^Mfet ifMkMM 
tor to adopt under fee law a? it stands at present is- not tergSlfiff 

te:.a]S 0 ^efAcon- 

aiderible irjportmce wife reference more especially to S'. 16 (1/ of- -fee 
Alienation of Land Act, it is desirable feat I sbould take this opportunity 
of dealing wife it. It feould be rem»ked that fee judgment-debtors are 
members of an agricultural tribe. XTader fee above section feeir land, with 
’wHcU the pre^emt oaje is ooaceraad is aot Hable t<f sale m , ,,exeeafeioa of 
Wt it tQ%att^ehm hel^ia Badw Bin v. B%m 

Mpil Ci), ia tkat raliag, however, thejHon’ble Jadg^ went on to hold 
i^furiiher that the iaad of a member of an agricultural tribe was liable after 
to be dealt with ‘‘under S. B26 of the (then) Oivil Procedure 
Code^’ which corresponds with S, 72 of the present Oode. This view has 
ill 4 P. R. 1903 (Rev,) 
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been embodied in para. 56 of that portion of tie Rules and Orders of the 
Chief Court which I h^tve' quoted .above. It has not, however, been 
definitely reproduced or adopted in para. 9 of Financial Oomroissioner’s 
Standing Order 64, and in view of the terms of S. 72, Civil Procedure 
Code, 1 feel compelled to dissent from it. Taken strictly, as no doubt it 
must be taken^ that section permits a temporary alienation in those cases in 
which a Collector; represents whether with or without a previous reference 
from the executing Court, that the sale of the land concerned is objection- 
able. Sale in execution of decree of the land of a member of an agri* 
cultural tribe being illegal under S. 16 (l) of the Alienation of Land Act, 
any representation by the Collector in regard to such land of the purport 
contemplated by S. 72, Civil Procedure Code, would be uncalled for, 
meaningless and uUta vires, whether made of his own motion, or after a 
reference to him by the executing Court in the manner prescribed by 
the instructions contained in the Rules and Orders of the Chief Court 
or in Financial Commissioner’s Standing Order Ho. 64. S. 72, 
C.P. Code, clearly postulates and implies that Collector’s representation is 
to be made with reference to and in view of a proposal to sell attached 
land, and para 66 of the Rules and Orders of the Chief Court, S. 21, 
Chapter II. while observing, it is true, that action under S, 72 may be 
taken in regard to the land of a member of an agricultural tribe, at the 
same time clearly states that “ a proposal to sell such land can now 
only be made by mistake,” I hold therefore that as no such proposal 
can .be made with due regard to the provisions of S. 16 (l) of the 
AKenatfe^n PftoL4 Act no , representation by the Collector und^ S. 72, 
C^vii . ' Co|ip, js ' and , , therefore, no , iem- 

porary alienation of tike a member of an. agricultural tribe in 

execution of a decree ^*aa be made by the Collector under the authority 
ivofihe above section. The result, therefore, is that though such land 
be attached by a Court in execution of a decree no further action 
can be taken towards satisfying the decree by selling or otherwise deal- 
ing with that land. 


f % -Accepting the application for revision on the above grounds I set 
the orders of the Courts below and dismiss the respondents^ 
decree-holders' application of 20th November, 1915, so far as it relates 
to the^ temporary alienation of the land concerned. It wdl remain for 
the original Court to determine whether respondents, Parmanand and 
others, are entitled on that application to any other order in execution 
of decree. The respondents will pay applicant's costs in this Court as 
well as those mcutred by the latter Courts of Collector and Commissioner. 

. . : 7 ‘ 7 '- ■ Revision accepted* 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. eyenae. 

No. 23S oi 1916-17. (Decided on 19-10-1917). 

Maynard, F. C. 

mHOBiDBlBI... .. 

Versus 

. Khadm Hussain . . .> • • > • .-Other tide. 

Puniab Land Revenue Act, S. 144-Divi8ion of pr^uce and 
appraiiement— powers of Revenue Officer-Punjab Tenancy Act, S. l A. 

S. 144 gives comptasory power to the Revenue Officer to effect dmswn 
olproduee and no - objection by an intewisted party c^ pnvail so as to put 
a stop to the process of division or appraisement, When the division a 
been affected and confirmed by the Revenue Officer, the parties become 
each to the exclneive possession of his ovm share as thus determined on the 
analogy of S, 12 of the Punjab Tenancy Act. 

Revision from the order of Commissioner of Jallundnr Division. 

ORDER** 

I have heard counsel for the patties. The case is one 
of the division of produce between co-sharers. The f hrodnce h^ 
doubtless been removed, so that any order now passed fot its ' division Will 
not take effect. But it is a matter of importance, for the future guidance of 
officers dealing with applications for division under S. 144 of the Land 
Revenue Act, and Ss. 17, 18, 19 of the-Tenanoy Act to make the nature and 
effect of the procedure plain. 

In his order dated February 17, 1917, wbicli the Collector passed 
when the case was returned to him for further report by the appellate Court, 
he said that the respondent objected to the referee for the division of the 
produce taking any action and would not allow him to divide it. He ob- 
served that the procedure is permissive only and implied that there is no 
machinery for its enforcement. The Commissioner noted that it was ob- 
viously impossible now to make a division and virtually endorsed the deci- 
sion that an objection by One of the parties concerned is sufficient to stop 
the Revenue Officer or referee from making a division* 

It is plain that a co-sharer will only ask for division or appraisement if 
(l) there is a dispute between him and someone else regarding the amounts 
to which each is respectively entitled, or (2) if someone else refuses to al^ow 
the division of appraisement to take place without the intervention of a 
Revenue Officer. If it were open to any right-holder to prevent the division 
or appraisment by merely ejecting to it, the provisions of the law on the 
subject would be stultified. That a compulsory power is intended to be 
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IN THE COUET OF THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 


Bevision Side. 


Eeveaue, 

r' (Decided on 164-1917). 

Fagan, F, C. 

Abdui. QACiB aEd another •• ■" Apphcanta 


Versus 


Mst. Rabia 


Respondent, 


Pmjab Una Revenue Art Ss. Ill, 113 and 117-Widow wift 
lile estate-applying for partition -her right to do so-dnt, of the 
Revenue Officer. 

Hpld that a widow with a life-estate in a share of a joint holding 
bein-undouhtedly a ‘landowner’ under S. 3 (2) of the Land Revenue 
Act '’is therefore a joint owner for the purposes of S. Il l and as such en- 
titled subjeet to the conditions (a) to (c) of that section, to apply for parti- 
ton of the share. Held further, that widow with a life-estate has not an 
interest which gives her the right to conapel partition at her pleasure and 
that agricultural custom in the province, as judicially interpreted, generally 
does not concede to the widow, who is in the enjoymenti of a Me-estate 
,n an undivided or unseparated share of a holding, the right to obtam parti- 
tion Held therefore, that considering all these things, it will, therefore, 
be generally desirable that in the class of cases under consideration, the 
Revenue Officer should proceed under S. 117 of the Land Revenue Act, 
than under S. 115, due attention being paid to the instructions con- 
told to“.r” 8 ol CptotoUstaertStadine Orde, No. 27 The 

S™. Offloe, should am tost the duesliou of a. widow's nghl to 
Sitar partition as one of title. Where he has prima facie ground for think- 
L. that the widow is being obstructed by her co-sharers in the due and 
reLonahle enjoyment of her life-interest in a store of thP^undivided hold- 
ing and the co-sharers object to partition, the Revenue Officer should him- 
self proceed, in the exercise of the discretion allowed ffiim by S. 117, to 
decide the question of title as a Civil Court, the burden of P^^ovmg the 
widow’s right to obtain partition being placed upon her. Where, on the 
Xi hand, there is no such prima facie ground and the co-sharers object, 
the Revenue Officer should decline to grant the application for partition, 
until the question has been determined by a Civil Court, the prooeed- 
beine filed with lea-ve to the widow to have them re-opened after deci- 
sionofthe civil suit in her favour. 11 P. R. 1895 (Rev.); 82 P. R. l898 
F. B. followed. TOP, R. 1912; 219 P.W, R. 1913 disapproved, 

Case forwarded by CommisBioner of Jullundur. 
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OSDEE. 

This is a case in which the respondent, Musaammat Eabia, 
a widow who enjoys a life interest in the share of her 
sonless deceased husband in a joint holding, applied to the Assistant 
Collector for partition of such share* The applicants for revision 
who are her co-sharers and apparently the reversioners of her interest, 
denied her right to obtain partition. The Assistant Collector treating 
the question as one of title under Sections 116 and 117 of the 
Land Revenue Act directed the applicants to file in his Court a civil 
suit to have their contention judicially established. The Collector, 
who was the Settlement OfScer, concurring with the Assistant Collector 
dismissed the applicants’ appeal. The Commissioner has forwarded the 
Case for revision with the recommendation that for the reasons stated 
in his order the partition should be refused without referring appli- 
cants to a civil suit. 

The case raises some rsther intricate and at the same time 
dubious questions regarding the nature and scope of a widow’s ordinary 
life estate and its bearing on her right to claim and to obtain parti- 
tion if that estate comprises an undivided share in a joint holding. 
The applicability of S. 115, Land Revenue Act, to a case of this 

kind has also to be considered. Thus to put the matter more ex- 

plicitly, should it appear that unless and until the contrary is judicially 
proved in any particular case a widow’s life estate or interest under 
agricultural custom includes within its scope a right to claim and 
obtain' partition it would seem to be very questionable whether the 
mere fact of her widowhood is a “good and sufficient" cause within 
the meaning of S. 115 for absolute disallowance of partition. On 
the other hand if agricultural custom does not concede the widow a 
right to obtain partition then the fact of widowhood may constitute 
such a cause in the absence in any particular case of a judicial 
finding in favour of such right. It will be convenient to note at this 
point that the issue whether the question of the widow’s right to 

obtain partition is a question of title or not was fully discussed in 

Buia V. Musmmmat Jiivani (l) and decided in the affirmative. 1 see no 
reason for dissenting from that conclusion. 

The nature of the widow’s ordinary life- estate, and more 
especially the general question whether such estate carries with it a 
right to obtain partition, . has been the subject of a long series of 
civil rulings which are, it appears to me, in some degree mutually 
conflicting. The leading frevenue ruling on the subject is 

(1) 82 P. R. 1898 (F. B.) 
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Dan in whicli several df th© 

previous relevant civil rulings are In that case the Financial 

Commissioner (Sil- Mackworth Y held that a widow ^ with a life 

estate in a share of a joint holding being undoubtedly a landowner 
under Section 3 (2) of the Land Revenue Act was therefore ** mut 
owner for the purposes to Section 111 and as such entitled, subject 
to the conditions (a) to (c) of that section to apply for pBxtition of 
the share. After discussing the previous civil rulings, and especially 
the dictum of Flowden, J. in Eanjha v. Mussammat Eajji (3) that a widow 
with a life estate has not an interest which gives her the right to compel 
partition at her pleasure, the Financial Commissicner went on to hold that 
partition of a widow’s share mm prima facie undesirable and that a Revenue 
Officer in the exercise of the discretion given him by S, 115 should 
allow such partition only under certain specified conditions, It should 
be observed that in efiect the above ruling did not definitely decide 
and apparently did not purport to decide the question whether by 
agricultural custom a widow’s life-estate does or does not include as 
incidental to such estate the right to obtain or compel partition. It 
merely found that a widow with a life-esta.te in an undivided share# 
of a joint holding is one of the persons specified in S. Ill of 
the Land Revenue Act as entitled to apply /or partition, that is» 
in other words, to set in motion the machinery provided by Ohapter 
IX of the Act with the object of enforcing any .rigjht of .partition 
which the incidents and scope of her life estate may include. This 
view is practically identical with that taken in Btda r, MsL Jiwani 
(1). In that case the learned Judges of the Chief Court while criticising 
the identification of the terms “ landowner ” and “ owner” in Dan Singh v, 
Msk Snkhan (2) held that a widow with a life estate was an owner” 
and therefore a “joint owner” if her estate comprised an uadivided 
share of a holding, and further therefore entitled under S. Til 
to apply for partition. It appears to be ground common to the two 
rulings cited that S. Ill does not deal decisively and definitely 
with the question whether a widow has a right to obtain or compel 
partition ; it merely concedes to her a locus standi before a Revenue 
Officer for claiming, that is, for applying for, partition which she may 
or may not be entitled to obtain in virtue of her life-estate. This 
conclusion I accept and it is I think desirable that the point should 
be mad© clear . , as there appears to have been some confusion and 
ambiguity regardiiig it in- tie past. 
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B' Temains to consider whether in the' light of established 
agricultural custom anything can be affirmed regarding the nature 
and incidents of the widow’s life estate which should affect the exer- 
cme of the discretion conferred by S, 115, Land Revenue Aci It 
is at this point that a conflict of judicial decisions present itself. 
The rulings, on the question whether a widow’s life-estate carries 
with it as an incident the right to enforce partition are quoted in a 
convenient form at page 60 of Mr. T. P Ellis’s recently published 
“Notes on Punjab Custom.’" See also page 54 of the same work. 
The conclusion which I reach from a consideration of those cases is 
that the trend of decisions has been that with reference to the usual 
custom of the Province the reply to the above question is in the 
negative and that the burden of proving the affirmative in any particular 
case lies on the widow. See especially UawZaf Khan y, 'Mlussammat 
Mahtah Bibi {i). Such at least appears to have been the general 
result up to the passing of the decision published as Mussammat 
Bhag Bhari v. Wazir Khan (5), W ith all deference to the learned Judge 
in that case I am disposed to think that there recurred in it the 
"" confusion, to which I have already alluded between the right to claim 
or apply for partition given by S, 111, Land Revenue Act, and 
the right to obtain or compel partition as an incident of a widow's 
life-estate. The learned Judges held that the widow has “a clear, 

unequivocal statutory right to demand partition.” As to this there 

is of course no question. They went on however to hold further that 
the burden of proving a custom by which a widow is restrained from 
obtaining partition of a joint holding lies on the co-sharer who asserts 
its existence. To the latter conclusion the terms of S. Ill appear 
to me to be irrelevant. Apart from the reference to that Section, the 
learned Judges in the above ruling, as I understand it, confined them- 
selves to the expression of an opinion that it was generally desirable 
that partition of her share should be allowed to the widow, I am 
disposed to agree with this view but the question is not its desirability 
.but .whether as a matter of fact one of the ordinary legal incidents 
of joint ownership, that is, the right to obtain partitions is in the 
case of the agricultural widow’s life-estate abrogated by custcm. On this 
point, apart from Mst. Bhag Bhari v, Waztr Khan (5), which 
was not followed in the subsequent ruling [Mukandi v. Bakhtawar Singh) (6) 
^the published judicial decisions, as already remarked, have been 
in favour of the view that agricultural custom generally does not 
(4) 155 P, W. R. 1909, 
e(5) 70P.R. 1912. 
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recognise the existence of the widow’s righ^ to obtam partitioa ; by 
partition being understood ' an entire separation of estate. 

At the same time it has been held in several reported decisions 
(Ellis op. cit., page 60) that the widow is in all cases entitled 

to separate possession of her share as distinguished from a definite 
partition. The rulings however contemplate that such separate 

possession is to be obtained and enforced by the decree of a Civil 
Court; not by means of a partition under Chapter IX of the Land 

Revenue Act. See Punjab Record No. 82 of 1898 (Civil) No. 80 of 1905 

Punjab Weekly Reporter No. 155 of 1909 (Oivilh The distinction bet- 
ween partition and separate possession was explained in Punjab Record 
(No, 116 of 1879 (Civil) and the Pinancial Commissioner after quoting 
that explanation in Punjab Record 11 of 1895 (Revenue) also held that 
“ a Revenue Officer acting under Chapter IX of the Land Revenue Act had 
no power to award separate possession of her share to a widow except by 
efiecting partition of her share ” The award of separate possession would 
be of the nature of atemporaiy partition to last only during the continu- 
ance of the widow’s limited estate. It is true that the word partition is 
not expressly defined for the purposes of the Land Revenue Act, but there 
can, I think, be no question that the procedure laid down in Chapter IX 
of the Act was not intended to apply to temporary partition except under 
the circumstances specified in S. 125, The presence of the lattei 
section in fact seems to strengthen the above conclusion. I would hold 
therefore that the separate possession to which a widow has been held to- 
be entitled cannot be given by a Revenue Officer under the provisions of 
Chapter IX of the Land Revenue Act. 

Having regard therefore to the fact that, as found above, agricultural 
custom in the province, as judicially interpreted up to the present, generally 
does not concede to the widow, who is in the enjoyment of a life-estate in 
an undivided or unseparated share of a holding, the right to obtain parti- 
tion, I am of opinion that this fact would oonstitute a good and sufficient 
reason for the exercise of the Revenue Officer’s discretion under S. 115, 
Land Revenue Act, to refuse partition, when such a widow applied for it 
and other parties to the proceedings denied her right to obtain it. The 
widow would however in spite of such refusal still be in a position to sue 
to establish her right to partition in a Civil Court. It will therefore be 
generally desirable that in the class of cases under consideration the 
Revenue Officer should proceed under S, 117 of the Land Revenue 
Act, rather than under S. 115; due attention being paid to the instruc- 
tions contained in para. 8 of Financial Commissioner’s Standing Order No, 27. 
The Revenue Officer should thus treat the question of the widow^s right 
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to obtain partition as one of title. Where he has prima facie ground for 
thinking that the widow is being obstructed by her oo-sharers in the due 
and reasonable enjoyment of her life-interest in a share of the undivided 
holding and the co-sharers object to partition, the Revenue Officer should 
himself proceed in the exercise of the discretion allowed him by Section 
117, to decide the question of title as a Civil Court, the burden of prov- 
ing the widow’s right to obtain partition being placed upon her. Where, 
on the other hand, there is no such prima facie grot nd and the co-sharers 
object the Revenue Officer should decline to grant the application for 
partiton until the question has been determined by a Civil Court, the 
proceedings being filed with leave to the widow to Lave them reopened 
after decision of the civil suit in her favour. If and when the Civil Court 
should find on the question of title that the widow has a right to obtain 
partition then the mere fact of her widowhood would no longer constitute 
as against her “ a good and sufficient cause ” under Section 116 for refusing 
partition. 

In the particular case which has been referred by the learned 
Commissioner, there is I consider no satisfactory prima facie ground for 
holding that the widow, Mussammat Rabia, is being obstructed in the due 
and reasonable enjoyment of her life estate. On the contrary there is 
ground for thinking that she desires partition for ulterior objects not con- 
nected with such enjoyment. The case is therefr're one in which the applica- 
tion for partition should be refused pending a decree of a Civil Court in 
favour of Mussammat Rabia establishing her right to obtain partition. I 
‘ accordingly agree with the learned Commissioner so far as to set aside 
the orders of the Assistant Collector and Collector and, refusing the appH- 
oatiou for partition, to direct that the proceedings be filed until the applicant 
applies for them to be reopened after establishing her right to partition in a 
Civil Court. 

The respondent will pay the costa incurred by the applicants for 
revision throughout the proceedings. 


Order accordingly. 


SAEUPA «. KUNDAN LAL. 
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IN THE COURT OP THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 

Revision Side. Eovenae. 

No. 3 of 1916-17. (Decided on 23-7-1917). 

Fagan, F* C. 

Sarufa and ethers ... ••• Appellants 

Versus 

Kundan Lal and others ... ... •** Eespondents, 

(i) Punjab Alienation of Land Act, Ss. 7 and 6— Mortgage under S. 
6— -subsequent mortgage to an agriculturist with the right of redemption— 

validity^ 

F and R, members of an agricnltural tribe, made a usufructuary mortgage 
tinder S. 6 of the Punjab Land Alienation Act in favour of a Mahajan. Afterabout 
4 years the mortgagors made a second mortgage of the same property, i. e., mort- 
gaged the equity of redemption in favour of certain members of agricultural 
tribe. The second mortgage contained a stipulation for possession in favour of the 
mortgagees and also expressly conferred on them a power of redeeming the first 
mortgage. Held, that there was nothing to prevent the mortgagors from validly 
conveying to the second mortgagees the rights of redemption which they enjoyed 
in respect of the first mortgage. Held further, that as the parties were members 
of an agricultural tribe and therefore exempt from the restriction of the Land 
Alienation Act, the mortgagees were still entitled, in accordance with ordinary 
law of mortgage, to redeem the prior encumbrance in the manner provided by S. 
7 of the Act. 

(iy Punjab Alienation of Land Act, S. 6—Mortgage under^ — whether 
t^edeemable under S. 1 of Punjab Redemption of Mortgages Act, 

Proviso to S. 1 of the Punjab Redemption of Mortgages Act of 191B excludes 
from its operation mortgages made under S. 6 of the Alienation of Land Act. 

(iii) Punjab Alienation of Land Act, Ss. 8 and 6 — Successive mort- 
gages under S, 6 — validity — respective rights of mortgagees. 

If a member of an agricultural tribe makes a prior mortagage under 
S. 6 of the Punjab Land Alienation Act of 1900 and subsequently mortgages the 
same land to a member of the non-agriculturist tribe, the subsequent mortgage 
must be in one of the forms permitted by S. 6 of the Act and none of those forms 
confer on the mortgagee, whether with or without possession, a power of redeem- 
ing a prior mortgage, while an express condition to that effect would he null 
and void under 8 (2) of the Act, 

Appeal from the order of the Commissioner of Ambak. 
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■ ^ ORDER. , 

The facts of this case are as follows : Panja and Risala, Gnjars and mem- 
bers of an agrionltural tribe, in the year 1909, made a ns nfraotn ary mortgage 
lor Rs. 400 under S, 6 of the Alienation of Land Act of certain land 
in favour of the respondent, who is a Mahajan by caste® In 19l3 the 
mortgagors made a second mortgage of the same property, mortgage 
of the equity of redemption, in favour of the applicants, Sarupa and Nihala, 
who are Jats and members of an agricultural trib^. The second mortgage 
was for a sum of Es. 700 with a stipulation for possession in favour of the 
mortgagees and also expressly conferred on them a power of 
redeeming the first mortgage. The second mortgage being one 
between members of agricultural tribes in one and the 
g&me g^'Oup was of course not subject to the restrictions of the 
Alienation of Land Act. The second mortgagees applied under Section 7 
(3) and (5) of the Act to redeem the first mortgage® The Collector allowed 
the application on payment of Rs. 184-10-0, which amount was deposited 
by the applicants. The Commissioner while expressing an opinion that the 
Collector's order might have stood under Act II of 1913, set it aside on the 
ground that the word mortgagor in S. 7 of the Alienation of Lind Act 
does not include a second mortgagee. 

Eirstly as regards Act II of 1913 it may be observed that the proviso 
to S. 1 of that Act II of 1913 excludes from its operation mortgages made 
under S. 6 of the Alienation of Land Act, Act II of 1913 therefore, 
can have no application to the present case. 

As regards the question whether the applicants as second . mortgagees 
can with reference to the provisions of the Alienation of Land Act exercise 
the right to redeem, or more accurately to pay off the first mortgage which 
their deed expressly gives them, and which it may be observed is an ordinary 
incident of the general lawoi mortgage apart from express stipulation (see 
Transfer of Property Act, S. 74). I see no reason to doubt that they can 
do so. The terms and scope of any alienation which the mortgagors might 
choose to make in their favour would in no way be restricted by the 
provisions of the Alienation of Land Act, since both parties are members of 
agricultural tribes. Accordingly there was nothing to prevent the 
mortgagor from validly conveying to the applicants the rights 
of redemption which they enjoyed in respect of the first mortgage as 
against the respondents. Such conveyance was expressly made in the 
second mortgage. But even had there been no such express conveyance I 
hold that as both parties were members of an agricultural tribe and therefore 
exempt from the restrictions of the Alienation of Land Act the applicants 
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would still have baen aeeordauee with the ordinary law of 

mortgage to redeem (or pay o3) the prior incumbrance on their property in 
the manner appropriate to such incumbrance provided by Section 7 of the 
Act. As between the mortgagors and the second mortgagees, the applicants, 
the original mortgage, so paid gwa the first mortgagees, still subsists on 
the principle of Section 74, Transfer of Property Act. as security during 
the remaining period of its legal term of 20 years for the snm, /.c., Es, 
184-10-0, paid ofi by the applicants, the "'mortgagor retaining his power of 
redemption under Section 7 as against them. The result is so far apparently 
anomalous that a mortgage under Section 6 of the Alienation of Land Act 
subsists between members of agricultural tribes of the same group, but there 
is nothing in the Act forbidding such a result 

Had the second mortgagees been persons other than members of 
an agricultural tribe in the same group as the mortgagors, the result would 
have been different. In fact the case could not have arisen at all. Any 
mortgage made in their favour by the mortgagors must in that case have 
been in one of the forms permitted by Section G of the Alienation of Land 
Act, None of those forms confer on the mortgagee whether with or 
without possession, either expressly or by implication a power of redeem- 
ing or paying off a prior mortgage while an express condition to that effect 
in a mortgage-deed would be null and void under Seotion 8 (2). It follows 
therefore as a general principle that a second mortgage if made under 
Section 6 of the Alienation of Laud Act cannot give the mortgagee power 
to redeem or pay off a prior mortgage. The present case however is 
different in that the seooud mortgage being between members of agricultural 
tribes in the same group was not subject to the restrictions of that section 
and was made in an ordinary form. I accordingly accept the appeal and 
restore the order of the Collector. The respondent, Kundan Lai, will pay 
the costs of the applicants, Sarupa and Nihala, before the Oommissioner 
and in this Court. 


Afpeal accepted. 
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IN THE COURT OF THE FINANGIAL. COMMISSIONER 
OFTHEPUNJAB. 

RevMoH Side. Revenue, 

No. 59 of 1915-J6. ^Decided on 10-44916). 

Fagan, F.C. 

Rura ■ , Applicant 

Versus 

Man Singh Other side. 

Lambardar— appointment — hereditary claim— Punjab Land Reve- 
nue Rule l7{ii)'-~imperative nature of. 

Held, that the descendants of a person, who replaced another, excluded 
for misconduct in the Mutiny, should be preferred to the descendants of the 
latter in the matter of appointment as Lambardar, the terms of the Punjab 
Land Revenue Act, S. 17 (ii) being imperative. 3 P.RJ88I (Rev.) distinguished. 

Punjab Land Revenue Act, S. 16 — revision — interference on. 

The Pinancial Commissioner will interfere on revision in case of breach 
of the mandatory provisions of the Punjab Land Revenue Rule 17 (ii). 

Revision against the order of the Commissioner of Ambala Division. 

ORDER. 

Daults. was dismissed from his Lambardari after the Mutiny and his 
family was excluded from the succession. See order of 7th January 1860, 

Nagar who was in no way related to Daulta was appointed in 
succession to the latter and it is clear that the post has then become 
hereditary in Naga/s family. 

The terms of Land Revenue Rule 17 {ii) are imperative and under 
it Kura, the petitioner is entitled to succeed Trikha deceased. 

Under the above rule the descendants of Daulta have no claim to 
.succeed as against the hereditary claims of the descendants of Nagar 
given by that rule. 

Mutsaddi n. Badaman h) quoted hy the Collector is irrelevant as 
it was prior to the present Land Revenue Act and rules thereunder. 

The case is, I consider, one for revision. I accordingly set aside the 
orders of the Commissioner and the Collector and appoint Kura to the 
Lambardari. 

The respondent will pay petitioner’s costs in this Court. 

Application allowed^ 


(1) 8 P.R. 1884 (Rev.) 
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IN THECOUETOF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue* 

No* 129 of of 1917-18. (Decided on 29.8-1918). 

Fagan, 

Kirpa Applicant 

Nasib Singh AND OTHERS Eespondent$, 

Punjab Land Revenue Act, S. 117— Question of tide — entry as co- 
sharer — presumption of joint possession— rebuttal. 

Where the respondents in the partition proceedings raised the question 
title before the Assistant Collector, held, that under the circumstances the officer 
in accordance with the instructions contained in paragraph 8 of Standing Order 27* 
should himself have proceeded to'deoidethe question of title without referring th^ 
objecfcors to a Civil Court. Where the applicant for partition is recorded as a co* 
sharing owner along with the other parties in the land in dispute, the presumption 
clearly is that the applicant is a co-sharer in the land of which he seeks partition. 
The presumption cannot he rebutted nor such possession on his part defeated 
hy the mere denial of his title by the other parties. To effect this, there must be 
very clear and precise proof that their possession is in^fact and really adverse to 
him so as to amount to his actual ouster from all connection with the land in 
dispute and to his acceptance of such a position. 

Case forwarded by Commissioner of Ambala. 

ORDER. 

The facts of the case are fully set out in the orders of the Settlement 
Collector and of the Commissioner. The applicants for revision being the 
respondents in the partition proceedings raised the question of title before 
the Assistant Collector. Under these circumstances that ofBcer in accor- 
dance with the instructions contained in paragraph 8 of Standing Order 27 
should himself have proceeded to decide the question of title without refer- 
ring the objectors to a Civil Court, So far at any rate his order is 
mcorreci 
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There remains the question as to the party on whom the burden of proof 
lies. No^ as to this it is to be observed that Nasib Singh, the applicant 
for partition, is recorded as a co sharing owner along with the other par- 
ties in the land in dispute. Moreover, it appears from the order of the 
Settlement Collector that Nasib Singh joined those other parties in a suit 
for pre-emption of a portion of that land and that he paid up his share of the 
price. Under these circumstancss the presumption clearly is that Nasib 
Singh is a co-sharer in the land of which he seeks partition, It seems 
clear indeed that he is not in actual physical possession or occupation of 
any part of the land, but under the cii'ciimstances there arises I hold the 
further legal presumption that the possession of one co-sharer is the posses- 
sion of another; that is to say that Nasib Singh is in reality in legal or 
constructive possession of his undivided share through or by means of Ms 
co- sharers the respondents in the partition proceedings. The presumption 
cannot I think be rebutted nor such possession on his part defeated by the 
mere denial of his title by the other parties. To effect this there must be 
very clear and precise proof, that their possession is in fact and really 
adverse to him so as to amount to his actual ouster from all connection 
with the land in dispute and to his acceptance of such a position. I do not 
think that there is such proof in this case and under the circuinstanoes it 
is I consider for the applicants for revision to prove that Nasib Singh 
has no title to the share in respect of which he claims partition or to 
obtain such partition. l am not prepared therefore to pass an order in the 
terms recommended by the Commissioner. I, however, set aside the orders 
of the Assistant Collector and the Settlemeat Collector and return the case 
■ to the former officer for disposal in accordance with the above remarks, 
fle should call upon the respondent-objectors in the partition proceedings to 
file a duly stamped plaint by a fixed date. No order as to costs. 

y Case remanded* 

ORDER OR SETTLEMENT OPEIOER. 

The order of the Settlement Officer (Mr. E. Whitehead) dated 14th 
August 1917, referred to above is as follows : — 

There are three parties to the proposed partition as shown in Nuqslia 
Alifoithe Vernacular File. The first two parties, Amrao Singh, 
and Kirpa are shown as being in possession of all the land in dispute. 
The third party Nasib Singh is not in possession and has asked for partition. 
I note that other land in the same joint khata is held and cultivated by 
occupancy tenants, I also observe that Elirpa has mortgaged with posses- 
sion his entire holding. As Amrao Singh and Kirpa have denied Nasib 
Singh's title to the land the lower Court has directed them to sue in a 
Civil Court for the extinction of that title, Amrao Singh and Kirpa now 
appeal against that order as they consider that Nasib Singh should have 
been directed to sue for possession. I find that one Mohan Singh had 
purchased one-half of the land in dispute from the Chikan. Amrao Singh 
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Kirpa and Nasib Siiigli obtained this half from Mohan Singh by pre-emp- 
tion and 1 find that Nasib Singh paid his fair share of the pm’oha^^ 
money to Mohan Singh. Under these circumstances I refuse to interfere 
with the order of the lower Court, I dismiss this appeal without costs. 
0|lDER OP COMMISSIONER 

Tbe order of the Commissioner, (Mr. H. A. Casson), dated 30th April 
1918 referred to above is as follows. 

One Nasib Singh applies for partition of land of which he is recorded 
owner along with (I'J Amrao Singh, (fee., and (2j Rirpa. 

l^he possession is all entered in names of Amrao Singh. &c; and Kirpa 
has mortgaged his rights to Amrao Singh, <fec. These sharers deny 
Nasib Singh, s right. The Assistant Collector ordered Amrao Singh and 
Kirpa to institue a suit witbin 2 months to get Nasib Singh^s claim to pro- 
prietary right declared void. They appealed unsuccessfully to the Settle- 
ment Collector. They have not instituted the suit and the period of 2 
months hds passed. 

In this application the defendants-appellants plead that Collector did not 
consider all the grounds of appeal, that no gaurdian was appointed for 
one of them, a minor, and that the onus of bringing a civil suit should 
have been laid on applicant for partition who is now respondent, The 
order passed seems palpably wrong and not only so but unjust. Why 
should Umrao Singh and Kirpa be ordered to go to a Civil Court? It is 
not they who have set matters in motion by applying for patition. Why 
should they peremptorily be told to go into the Civil Courts within 2 
months on pain of having their objections brushed aside? 

The proper order in this case, as the applicant for partition appears 
to be out of possession, and pimbably saeking to gain by his application a 
right which he knows will be disputed, was to file the application and 
leave either party to go to the Civil Courts. Naturally the person who 
would have had to go to the Civil Courts, had the order taken this form 
would have been Nasib Singh, as the other side are quite content with 
their present position. 

Now as to the minor mentioned in the appeal, I find that she is a 
girl who is recorded as co-sharer with Nasib Singh applicant. She is not 
however herself an applicant and so far has not been made a party to the 
case, nor is there any reason why she should be made a party at this stage. 

I refer the case to the Financial Commissioner on the revision side 
and recommend that the application be accepted and that order be passed 
as above. 

The parties do not wish to be represented on appeal, 
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IN THE COURT OP THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 

I'i Eevision Side 

No, 36 of 1917-18. (Decided on 27-2-1918.) 



. ■ Maynard, F,C. 

KiRPA AND 'ANOTHER . . 

i" ■ Versus 

„ ■ Tirhu and others Eespondents. 

Punjab Tenancy Act, S. 8 — occupancy rights— landlord's promise 
never to eject ' 

li; Held, occupancy rights under S. 8 may he acquired by a promise on the part 

jM of the landlord never to eject. A promise of this character need not necessarily 

he explicit. It may be implied, and may be established by evidence of the 
i intention of parties as shown by their actions. And a promise not to eject 

» ; does not mean a promise not to eject, under all circumstances whatsoever, but 

a promise not to eject ‘ta qasur’. Held further, that the facts which constitute 
evidence of the intentions of the parties in one tract may differ widely from 
those which constitute evidence of similar intentions in another, 

6 P.B. 1900 (Hev.) ; 6 P.B. 1914 (Eev-) referred. 

Revision from the order of Commissioner of Jullundiir. 

:i .ORDER. 

' I have heard counsel for both parties. The applicants are grandsons 

of one Pathu who was shown in the Settlement Record of 1868 as tenant 
of certain lands of which the land now in dispute forms part, paying a rent 
of Rs. 5-2-0 by the year. It appears that Rs, 4-5-3 was the portion of this 
sum due by way of land revenue and cesses, so the rent was a very favour- 
able one. It was noted that Pathu had received the land, four years be- 
fore, in a cultivated state from the landlord and that he was a tenant “ of 
the second sort.’^ In the list of tenants Pathu is described as one who 
brought ploughs from anoAer village to cult! vat 3 the lands. - His home was 
in Tika Paragpur, which, it appears, is about a mile away. He clearly 
did not belong to the class described in paragraph 60 of Sir James Ly all’s 
Settlement Report, because he found his own implements. He was, it 
I would seem, an ‘^opahu’* belonging to that very small sub -division of the 

I class which did not pay a rent in kind, but a cash rent, which, as already 

: j noted, was very favourable to the tenant ; and it is a fair inference, from 

i the facts about rents stated in paragraph 51 of the above quoted report, 

;;| that his status was in some respects a privileged one. On the otter hand 

. ' he was not, at all events in 1868, a ‘‘basnu’^ or ‘‘faasika opahu'* because he 

K did not then reside upon the land which he cultivated, but about a mile 

I'i away from it. 
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In tte peculiar conditions of the Kangra District the fact that Pathu 
did not reclaim this land from waste has no bearing upon the question 
of his status as a tenant. In paragraph 57 of the Report already cited 

Sir James Lyall writes as follows : — 

“As to the reclaimer of waste, the waste being, as I have explained 
already, all State property or no man s land, it followed that no private 
person held any which he could make over to another for cultivation, and 
that the man who Erst cleared a field must hold it as a crown-tenant or 
propriotor, iiofc as an opabu* ^ 

If Fathti had reclaimed tbe waste be would have been its proprietor, 
not its tenant, but there is no suggestion to this effect. 

In 1892 the Settlement Eecord shows Kura, son of Pathu now stated 
to be an iuhibant of the village, and a tenant of class No. 2, occupying the 
same land of which a small portion has become a residential site. The rent 
is still a favourable cash rate, being Rs. 5-7-0 in a lump sum for the area 
now in dispute, while the revenue is Rs, 5-9-9 and the cesses Rs. 0 12-3. 
In the resettlement which has just been completed by Mr. Shnttlewortb, 
this rent is even more favourable being Rs. 3-8-0 in a lump sum, against a 
total of Rs. 6-2-6 for revenue and cesses. 

It appears then that the applicants have been cultivating continuously 
for three generations and for fifty four years, at a favourable but not 
unvarying cash rent : that the family originally brought its own implements 
from another village to cultivate the land, and that it did not settle upon 
the land till some date nnknown between 1868 and 1892, but has been 
settled upon it for at least 26 years. They are described throughout as 
‘tenants of second sort’: and this expression means that they originally 
brought the implements of cultivation from another village, and did not 
originally settle on the land. 

On these facts the Oollector found that the applicants became 
basiku opahu’^ sometime before 1892, and that the conditions which 
created this class of tenant did not cease automatically with the prepara- 
tion of Sir James Lyall’s records : and he declared them occupancy tenants 
under S. 8 of the Punjab Tenancy Act. The Commissioner held that the 
status of “ basiku opahu cannot be acquired by settlement on the land, 
not as a tenancy: and that no custom is proved by which a tenant of class 
2 is entitled to occupancy rights : and he restored the order of the 
Assistant Collector, ordering ejectment, subject to the payment of 
Rs. 30-10-3 as compensation. 

The decision of the Piaaneial Commissioner which forms the precedent 
for holding that the basiku opahu"' is entitled to occupancy rights under 
8. 8 of the Punjab Tenancy Act, in contained is Sir Michael Eenton's 
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judgment ia a/towdart v. Jassa and others (l)/ from which I take th 

folio wing, extracts:— ’ ■ 


A very full account of the dasi^u opahu tenure is given in Mr 
(Sir James) Lyall’s Settlement Report (paragraphs 51—56). Prom it I 
gather that the following are distinctive incidents of the tenure •— 


(a) The tenant was induced 
landlord. 


to settle down on the holding by the 


W He was required to live on or near the land, building the farm 

houses thereon. In this respect he differed from the who lived in 

the village and was not a hasiAw. ■ 


^ (c) Though there was no deed or express verbal agreement there was 
an implied contract that the tenant should hold so long as he farmed well 
and paid the rent, or in other words "ta gusur, that is, till commission of a 
fault against his tenure.” 




HOW it 13 difhcult to understand why there should be any hesitation 
in holding that tenants of the above class are entitled to an occupancy 
status. The vague and undefined liability to eviction for a fault against 
tenure is nothing more than the liability which has since been brought 
under statutory definition and regulation in Ss. 38 or 39 of the Punjab 
Tenancy Act 1887. That this liability was not in 1865 regarded as incon- 
sisent with an occupancy status isT think sufficiently attested by the facts 
that at a meeting of Hamirpur proprietors convoked by Mr. Lyall in that 
year the response to the inquiry whether by the custom of the country any 
class of tenants was entitled to the status of hereditary cultivator, was that 
basiku opahus were so entitled. 

Since Mr. Lyall wrote in 1872 the scope and intention of S. 8 of the 
Tenancy Act has been examined, notably by Sir Lewis Tnpper in No. 6 
Punjab Record, Revenue, of 1900. It seems to me that it is in accordance 
with the principles derived from that ruling to hold that a tenant whose 
tenure includes the incidents which I have above described as constituting 
the distinguishing features ol .the opahu basiku tenure, and whose position 
IS further sortified by length of position, is entitled to be regarded as an 
occupancy tenant under S. 8 of the Tenancy Act, 1887, I attach no 
importance to the consideration mentioned by the Commissioner that the 
tenant in the present case has not enjoyed fixity of rent. Under the 
lenancy Acts of both 1868 and 1887 the rents of occupancy tenants are 
liable to enhancement.’' 

In the Kangra District houses are commonly of a substantial kind of 

climatic reasons, and the fact that a tenant goes to the trouble and expenses 
of building a house upon a particular niecA A# 
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guarantee to the landlord that he will not lightly desert the land, and indi- 
cation of an understanding between the landlord and himself that he will not 
lightly be dispossessed. Behind the decision that a dasfte opahu is entitled 
to^ocoupaney rights, there lies a principle ; and this principle is that when 
a tenant has been led to expect some permanence of tenure, there is an 
implied promise on the part of the landlord to treat the tenure as per- 
manent. The building of the house is, along with other facts, a piece of 
evidence as to the infcentioHS of tli© parties ^ 

On this point Sir James Lyall writes in paragraph 54 of the report 
above quoted: — “This distinction which I have drawn between the 
'‘basiku opahu''' or tenant settled down on the land he farms, and the 
''opahu," whose home, though in the neighbourhood, is not connected 
with the farm, is one which is, I think, generally recognised. It is based 
on the presumption that, in the one case, to induce the tenant to move, 
build, and settle down, he must have been led to expect some permanence 
of tenure ; in the other case, the same presumption does not arise. But to 
any that by custom and feeling of the country the whole question of 
right depends upon, whether the tenant lives on the land or not, is to 
say too much, and to draw a more distinct line between the two classes 
than really existed or exists.” 

He then goes on to say that the length of occupancy also carries great 
weight and though it has bean repeatedly laid down that the mare duration 
of occupancy does not create oocupanoy rights it is plain that such duration 
is a most important piece of evidence regarding the intentions of the parties, 
which are, at bottom, the question in issue in a case of this character. 

In Khairati u Mannu Khan (2) Sir Lewis Tapper after a full exami- 
nation of previous published authorities, instanced four classes of cases 
in which a claim to occupancy right under S. 8 may properly be decreed ; 
while carefully guarding himself against the inference that right may 
not be decreed on other grounds also. One of the four classes consisted 
of the cases in which there has been a promise never to eject. A 
promise of this character need not necessarily be explicit. It may be 
implied, and may be established by evidence of the intentions of the parties 
as shown by their actions. And a promise not to eject does not mean a pro- 
mise not to eject under all oiroumstances whatsoever, but a promise not to 
eject ta gasur using that expression as it has been defined in Sir M. Fenton s 
Judgment, already quoted. Such an implied promise, interred from incidents 
in a tenancy which show that the tenant was in a position at the commence- 
ment of the tenancy, to dictate his own terms to the landlord, has been 
made a ground for decreeing occupancy rights under S. 8 m an im- 

<2) 6 P.B, 1900 Eev. 
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portant group of cases in, a plains district also Nawah AU v. Lai Singh 
(3) but it is important to make it clear that the facts -which constitute 
evidence of the intentions of the parties in one tract may differ widely 
from those which constitute evidence of similar intentions in another. 
The position can best be made clear by saying that the rule, that a 
promise, express or implied, is a ground for decreeing occupancy 
rights under S. 8 is a rule of substantive law : while a finding, that parti- 
cular facts may be taken in a particular set of circumstances to con- 
stitute evidence of the existence of the promise, is a finding as to the 
weight and effect of certain kinds of evidence. In the present case the 
true issue is not whether the applicants are or are not “ basiku opahu” 
but whether the proved facts show that it was the intention to make 
the tenancy a permanent one. In a case in which the principal item 
of expense to a tenant is the clearing of the soil of jungle and the 
breaking of it up for cultivation, it would be quite natural to hold that 
the actions of the tenant from which his intentions and expectations 
could reasonably be inferred must be actions performed before this 
great expenditure of labour had been incurred, in other words, that 
if the original terms of the tenancy did not establish a favouring ’inten- 
tion, no subsequent change could be regarded as establishing it. But when, 
as in the present case, the principal fact by which the intentions and* 
expectations of the tenant, are to be judged, is the migration to the 
land and the erection of a house there, it is fair to argue that the trouble 
and expense which these things involve are equally great at whatever 
point in the history of the tenancy they are undertaken, and equally 
vaUd evidence of an implied promise, whether at the commencement 
of the tenancy or after it has been in existence for 20 years. 

I find then that the promise not to eject which is one of the 
grounds on which a claim to occupancy rights under S. 8 of the Punjab 
Tenancy Act may properly be decreed, may be proved by facts indi- 
cative of the intentions of the parties : and that, in the circumstances 
of the Dehra lahsil of the Elangra District the facts established in the 
present case, mz-, that the applicants’ family has been cultivating con- 
tinuously for three generations and for fifty-four years at a favourable 
cash rent, having originally provided its own implements for the cul- 
tivation, and having settled on the land sometime after the commence- 
ment of the tenancy but not less than 26 years ago, do constitute proof 
of such a promise. I accept the application for revision and restore the 
appellate order of the Collector decreeing occupancy rights under S 8 
and cancelling the notice of ejectment. I give the costs of the present 
proceedings in favour of the applicants. 

Mevision accepted. 

(3) 6 P.B. 1914 (Rev.): 


MASHIE ALI t;. MALIK OHIEAGH KHAN, 
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IN THE COURT OR THE RINA NGIAL COMMISSIONER OF THE 

PUNJAB, 

Appellate -side^ , Reyeniie, . 

No. 10 of 19 1748. (Decided en 19-24918). 

Maynardf F> C, 

Mashir Ali — Appellant 

Versus 

MALik Ohieagh Khan. ...... MespondenL 

(i) Lam tiardar— appointment of-^-Coleclor^SGlioiee^appoiiitmeiit ' bi ■ 
t^fficer-— wReB not to Re interfered with. 

Where 'Sljx officer in -appointing a lambardar exercises his discretion in a 
reasonable manner neither ignoring any portion of those matters which he 
ought to consider, nor perversely running xrounter to the general sense of the 
rule, his decision ought to be allowed to stand ; and the mere fact that an 
appellate or revising Officer takes a different view of personal claims is not a 
good reason for upsetting or modifying that decision 

(ii) Lambardar— 'seccessioB — ^lamRariar dying issaeless — ^matters 
to b® considered—decisioii on riyal tlalms. 

Where a lambardar died without issue, the question of appointment must 
be dealt with under r. IB, as though it were case of hrst appointment. An 
officer making an appointment is at liberty to consider all matters which may 
reasonably be regarded as relevant) to the siiitebiiity of an appointment, and 
he is expected to decide between rival candidates according to the general 
balance of their respective advantages, or disadvantages, of appointing each 
respectively. 

Appeal from the order of OommissioneT, Multan^ 

ORDER. 

I have heard Counsel lor the parties. There is mo claim on the 
part of either to simceed as heir to the late headman, and Noi (8) in the 
grounds of appeal is misleading in this respect. The case is? as observed 
by the Oommissioner, one to be dealt with under rule 15 as though it 
were a case of the first appointment of a headman. 

Rule 15 specifies four matters for consideration. But these ^our 
matters are not the only matters to be taken into account. They are 
to be taken into account “amohg other matters,” as the first sentence of 
the rule shows. An officer making an appointment is at liberty to con- 
sider all matters which may reasonably be regarded as relevant to the 
suitability of an appointment, and he is expected to decide between rival 
candidates according to the general balance of their respective olaiiBS and 
of the administrative advantages, or disdadvantages, of appointing each res- 
pectively, If he exercises his discretion in a reasonable manner, neither 
ignoring any portion of those matters which he ought to consider.^ nor 
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ninning counter to the general sense of the rule, his decision 
preversJy .Wa ^ere fact that an appellate or 


stand, and the mere fact that an appellate or 
a officer takes a different view of personal claims is not a good 
reirfforupsettingoimodifying that decision 

The Collector had the facts regarding the property and services of 
rte rival candidates before him,- and Malik Chiragh ^Khan is etndently a 
111 known man, being a retired military officer of distinction and a con- 
Lv«Me landed proprietor in the Colony. Tbe order of appointment 

GiraW L^".nd -I« t.e. 0.i»gh Ki.. 

E r Jreiit nanj «»■ S' “a* '“■“'■“’■‘‘ ir in this 

cLfcso long as it can be helped.” 

Against the Collector’s order appointing Mashir All (who appears 

at the present time to be the owner of 6 squares in the pa«zV while 

M TV Ohira^'h Ehan is the owner by purchase of tbe other eight; Malik 
Sagh Khln appealed to the Commissioner Commissioner found 

ftathe owns more property than Mashir Ali and that his services and 
those of his son are equal or greater than those of Mashir Ali and his 
forefathers, and also that his influence in the neighbourhood is consider- 
ahlfi He also observed that Malik Chiragh Khan is not to be blamed 
k the matter of his feud with Girdhari Lai. He, therefore, set aside 
the Collector’s order and appointed Chiragh Khan. 

The Collector’s further remark that Malik Chiragh Khan has 
a great many feuds, and should not be appointed lambardcir in his chak 
‘so long as it canbehelpel, was overlooked, or at, all events not speci- 
fically”dealt within the Commissioner’s order. 

The Collector gave full consideration to the c’aims of the parties, 
and assigned a definite reason for not selecting the present respondent. 
Site he neither ignored any of the considerations which 
reauireshim to take into account, nor gave a decision, which could be 
described as perverse or unreasonable, between the claims, taken each 
aJ a whole, of the two parties, his decision should not have been reversed 
upon appeal. I therefore accept the present appeal and restore the 
Collector s orler appointing the appellant- I give the costs of the pre 
sent proceedings in favour of. the appellant. 

Appeal accepted. 
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IN ,THE COURT OF THE FINANOIAL .GOMMISSiONEI OF THE 

PUNJAB."' 

Revision Side v ^ Reveane, 

No, 60 of 1917-18 (Decided 0112-3- 



Maynard, F. 0. 



PiR Murk Shah 





Versus 



Nathh and ftthers 



Eespo7idents, 


' (i)' Punjab ■ Tenancy Act, S* 19 (2)— Appraisement proceedings-— 
appraiser- acting' honestly and with due care— duty of Revenue Officer to 
confirm or vary — ornission to do so— effect of. 

Where an appraiser acts honestly and with due care, the Revenue 
Officer should make an order under S. 19, (2 j o? the Punjab Tenancy Act, 
either conrfiming or Varying the appraisement. The refusal by 'tenant to 
accept the result of appraisement is not ah adeqixote reason for declining to con- 
firm it ■ ‘ ' . ^ 

(ii) Punjab Tenancy Act, S. 19— -Value of executive instructions. 

The object of the executive instructioh.« given is to provide the revenue 
Goiirts with a means of calculating the probable produce and its probable 
veiling value, from the records of crop inspection, the Settlement Officer’s 
estimate of average out-turns of other available sources, in those cases in 
which rsliable evidence of the actual prodtice and actual selling price is not 
available. 

Revision from the order of Oommissioher, Rawalpindi. 

. / ORDER. ■ 

In this group of eases, Nos, 60 to 62, I have heard counsel for 
both the parties. The facts are these. The landlord applied for appraise- 
ment of the produce, which was made accordingly by Abdulla Ehan, Eail- 
dar. There is no suggestion that the appraiser acted otherwise than honest- 
ly and with due care. The Revenue Officer should thereupon have made 
and order, under S. 19 (2} of the Punjab Tenancy Act, either confirming 
or varying the appraisement. omitted to do so. This was a grave 
omission, but there is no reason why either of the parties should suffer by 
reason of the remissness of the Revenue Officer, and the appraisement 
proceedings can be, and ought to be, considered on their merits, notwith- 
standing the absence of formal confirmation. 

The appraisement took place on April 9th, a date on which it is 
reasonably to be supposed that, in the Gujrat District, all the princi- 
pal crops were still standing, and that a capable appraiser, acting in 
good faith, would have no difficulty in appraising them accurately. There 
is a subsequent suggestion, in the course of the hearing of the present 
suits before the Naib-Tahsildar, that certain crops had already been cut. 
SenJij khawid^ coriander seed and Sounf are specially mentioned. It is 
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quite possible that some crops had already been cut for green fodder. 
But, if this was so, it was fair, having regard to S. 16 of the Act, 
to assume that the produce was as full as the fullest crop of the same des- 
cription ou similar land in the neighbourhood br that harvest. The areas 
sown with spices were very small. 

There is a note on the appmisement proceedings which appeebrs to- 
show that the Bevenne Officer omitted to pass an order under S. 19 (2) 
because the tenant did not accept the appraisement. It is sufficient to 
say here that the refusal by a tenant to accept the result of an appraise- 
ment is not an adequate reason for declihing to confirm it- If it were an 
adequate reason for declining, it would always he in the power of a tenant 
to stultify appraisement proceedings by merely objecting to them. This 
is not the intention of the law. 

The Naib-Tahsildar did not give a decree for the value of the pro- 
duce on the basis of the appraisement; but made a calculation of his own, 
by adding 50 per cent, on some not clearly defined principle, to the 
normal or average rates (which are intended for application when there is 
no means of ascertaining the actual produce of a particular havest.). lo 
the result thus obtained he added one anna’ in the rupee on account of 
malikana, which is due at the rate of 12’-/* topa. per mani of the produce. 

On appeal the Collector, again ignoring the appraisement, which he 
refers to only tosay that it was not accepted by the tenante, made a 
fresh calculation of his own, in which he omitted, apparently by 
tence, the item of topas ^ mam iov malikana. Heobse^ed ^at 
the Babi of i916fwas a very poor one (though the Naib-Tahsildar had 
definitely found that on this particular area it was the best ^arvest for 
six years). Ha also drew an inference, nnfavourble to the landlord, from 
the fact that he had not attended on the land to take his share of the 
produce, although served with a notice to do so. On this point, there is 
some obvious misapprehensiou. The proceedings were for appiaisement 
and not for the division of the produce, and were already complete before 
the tenants asked that the landlord should he required to attend to re- 
ceive his share, On further appeal, the Commissioner observed that the 
rates awarded by the Naib-Tahsildar were excessive, because they were 
not in accordance with “the normal rates laid down m the Emancial Com- 
missioner’s circular, by which such eases are governed. The reference 
here is toparagragh 12 of the Financial Oommisslouer’s Standing Order 
No. 2 and to certain paragraphs of the Land Administration Manual 
there referred to. The object of the executive instructions &ere given 
is to provide the revenue Courts with a means of calculating tae probable 
produce and its probable selfing value, from the records of mspeotion, the 
Settlement Officer’s estimate of average out-tnms and other available 
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sources, in those cases in wliicli reliable evidence of the actual produce and 
actual selling price is not available. The Courts generally have to eakn* 
late the amount and cash value of rents in fijgid after a crop has been 
removed, and the oral evidence which is adduced on such subjects is 
coloured by the predilections of the witnesses. It is, therefore, essential 
that they should be supplied with the means of arriving at a reasonably 
equitable estimate, even though it be an estimate for an average or nor- 
mal crop rather than for the actual pirticular crop which is the subject 
of litigation. But if the actual particular crop has been seen on the 
spot and' appraised by a reliable and qualified appraiser, there is no reason 
for having recourse to a calculation of the kind which is inevitable when 
no evidence of this character is available. 

But in legal form, the mistake made by the lower Courts is this. 
They have created a conclusive presumption in favour of a calculation, 
made on the basis of certain executive instructions which were 
drawn - up to help the Courts to frame a reasonably equitable esti|nate 
of produce rents in cases in which reliable evidence of actual produce and 
actual value is not forthcoming: and have conceived themselves precluded 
from accepting evidence of the actual produce, because it involved a de- 
parture from that calculation. But there is no conclusive presumption in 
favour of the calculation for which the financial Commissioner^ executive 
instructions provide. There is only a conventional presumption in favour 
of its accuracy, when reliable evidence of the particular crop cannot be had. 

In the present case the evidence, which deserved most weight and 
which would have been followed but for mistakes in the application of the 
law, was the record of the appraisement. The mistakes were these. In the 
first place, it was held that an appraisement under Chapter II of the Punjab 
Tenancy Act is not valid unless the tenants assent to it, whereas the assent 
of neither landlord nor tenant is essential to its validity. In the second 
place, it was held by implication that the record contained in the appraise- 
ment proceedings was not admissible in evidence, or at all events not 
worthy of credence : and it was also held, by implication, that there is a 
conclusive presumption, in suits for the value of produce rents, that produce 
calculated according to the financial Commissioner’s instructions in 
paragraph 12 in Standing Order No. 2 is the actual produce of the 
particular land in the particular harvest in suit. It is true that the 
Eevenue Officer, dealing with the appraisement proceeding, failed to give 
effect to the direction in S, 19 (2) of the Punjab Tenancy Act, which 
requires him to make an order either confirming or varying the appraise- 
ment. But this omission did not affect the admissibility or the value of the 
evidence contained in the appraisement record. ^ ^ ^ 

Poilowing the appraisement and adding one anna in the rupee on 
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account of tlie malikana due, I accept the applications in cases Nos 60, 61, 
62, and give amended decrees as follows : — 

No. 60 (Original Case No. 2*3) Bs. 26-0-0, 

No, 61 (Original Case No, 28) Es. lCO-2‘0, 

No. 62 rOriginal Case No, 21) Es, 30-6-1, 
with the costs of the present proceedings in favour of the applicant. 

Revision accepted. 


IN THE COURT OF THE PIN ANOIAL COMMISSION EEt 
OP THE PUNJAB. 

Revision Side. Eeveniie, 

No. 300 of 1916-17, (Decided on 23-2-1918), 



I have heard counsel for both the parties- The partition as effected 
is admittedly not in accordance with the sanctioned mode of partition. On 
the other hand, it is admitted before me that the allegation in clause (b) of 
the third ground of revision is not in accordance with fact. The actual mode 
differs fr'^m the sanctioned mode in this, that lots were not cast for the 
portions assigned to eachv but each cd-sharer took such land as he agreed 
to take. The actual partition was in effect a partition auth^^ritatively 
made in accordance with the consent of thd co* sharers. The. apjiicant 
objects that, as mortgagee, with possession of an undivided share, he was 
entitled to be treated as a party to the partition proceedings, and that 
those proceedings are irregular because he did not consent to the departure 
from the sanctioned mode. 


Maynard. F, O. 

ChowDHRi Thakar Das Applicant 

ViTsiis 

Sultan Bakhsh and others Respondents. 


Punjab Land Revenue Act, S. Ill — Mortgagee with possession 
of an undivided share in joint property— not consenting to partition— 
effect of. 


A partition effected with the consent of the joint owners of the land is not 
invalidated by reason of the lack of the consent of a mortgagee with possession 
of an imdivided share in joint property and the mortgagee has no claim to be 
made a party to the partition p)roceedings. He has a locus standi to interfere 
only wheii the property to be partitioned is a tenancy, of which he is technically 
a landlord, i e,, a person under whom tenants hold land and to whom the tenants 
are, or would be, but for a special contract, liable to pay rent. 

Revision from the order of Gemmmissioner, Multm Division. 

ORDER, 
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A mor tgagee with possession is a landowner with'n the meaning of 
the Land Revenue Act, (S- 3 (21) ). Bat the Act does not employ the 
expression landowner’' in determining who are the persons who have a 
right to apply for partition. The words of S. Ill are: “Any joint owner of 
land, or any joint tenant of a tenancy in which a right of occupancy 
subsists.” In the remainder of the Chapter on partition, the expressions 
“ owner,” “ joint owner,” “ co-sharer ’ are in various i^ssages employed, 
and there is a provision that, on an application for the partition of a 
tenancy, the objei^tion of the landlord (’vhich includes a mortagagee with 
possession) may be a suflScient reason for absolute disallowance. The 
word “landowner” only occurs twice in the Chapter ; once in S. 125, 
which does n t deal with partition bnt with periodical redistribution of 
land in an estate which is subject to that custom ; and once in S. 110, 
where it is provided that a partition shall not in ordinary course affect the 
joint liability for the land revenue. There is every indication of the 
precise and careful use of language thr>ughoat the Chapter, and it does 
not appear t) be the intention of the framers of the Act to recognise the 
clai » of a mortgagee with possession, as such, to infefvene in partition 
proceedings, or to be a party to them, except when the property to be 
partitiored is a tenancy of which he is cechnically the “landlord,” that is to 
. say, the person under whom the tenants hold land and to whom the 
tenants are, or would be but for a special contract, liable to pay rent, 

In the present case, it is alleged by the mortgagee that the mortgagors 
have colluded with the other co-sharers to injure him, and, with this object 
have accepted as their share land having inferior advantages in respect to 
irrigation. It is not alleged that, by reason of this supposed collusion,, the 
land which has fallen to the share of the mortgagors is of less value than 
the amount of the mortgage debt, Bnt a mortgagee, alleging injury to his 
interest by the collusive proceedings of his mortgagor, can claim his 
remedy by regular suit in the civil Oourfis, A dispute of this character 
does not come wifhin the functions of a Revenue Officer dealing with a 
partition under the Land Revenue Act, 

The partition efiected in this case with the consent of the joint 
owners of the land is not invalidated by reason of the lack of the 
mortgagee’s consent and the mortgagee had no claim to be made a party to 
the partition proceedings. 

Revision rejected. The applicant to pa:y the respondenfs costs in 
these proceedings. 


Revision rejected. 
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I N THE COUBT OP TEE FINANCIAL COMMISSIONER OF THE PUNJAB. 

Revision Side, ' ■ ■ ■ ■■ Revenue 

No. 11 of 1917-18. (Decided on 20-2-191 8J 
■ Maym^, F.C. 

Sakwait Singh and otlier 1 AppUeaTit'ky 

Vesrus 

Bota.. .. . :vv. Respondent 

Punjab Tenancy Act, S. 13— Mortgagee with possession— •whether 

can commute rent in kind into cash rent. 

A mortgagee witli possession is certiainly a landlord during tlie term of the 
mortgage, but under S. 18 the rent in kind cannot be commuted for a rent 
in cash without the consent of the mortgagees as well as the consent of the 
tenants. It is a general principle of law that a mortgagee is not [entitled to 
change the terms of a lease of property mortgaged to him. No doubt it is open 
to him, if he should desire to do so, to waive the recovery of rent during the 
continuance of the mortgage. If he had the power to do more than that, hi:-: 
rights as mortgagee would be. extended beyond the term of the mortgage which 
is the occasion of their existence. It would not be within the scope of the 
Punjab Tenancy Api^to give to a mortgagee such extended rights and S. 13 of the 
Act does not, in effect, confer any such authority. 

Revision from the order of Commissioner of Jullmidur Division, 

ORDER. 


I have heard counsel for the parties. The landlord sued his tenants 
for the value of rents in kind. They pleaded that the mortgage of the 
land had prior to its redemption, commuted the rent in kind for a rent 
^ in cash. The first court decreed the claim and the Oolieetor, in his 
appellate order, said that the landlord is not bound by the arrangement 
made be the mortgagee. The Commissioner reports the case for orders 
on the ground that the mortgagees were the landlords within the meaning 
of S. 13 of the Tenancy Act, at the time when they agreed to 
commutation of the rent in kind. 

The mortgagees were certainly the landlords during the term of the 
mortgage, and under S, 13 the rent in kind could not have been 
commuted for a rent in cash without the consent of the mortgagees as 
well as the consent of the tenants. 

But the point which I have to decide is a different one. The 
question is whether the consent of the mortgagees and the tenants was 
sufficient to validate the commutation. If every person, who is, for the 
time being, technically the landlord of land, is entitled to give validity 
by his consent to a change in the method by which the rent is paid, it would 
be open to a widow having only a life interest, or a mortgagee whose 
mortgage is on the point of redemption, or a person holding a temporary 
of land for the recovery of an arrear of land revenue or by order of 
a Ccurt executing a decree, to impair very seiously the value of the 
landlord’s rights by agreeing to an unfavourable commutation. 
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It is a general principle of law that a mortgagee is not competent to 
change the terms of a lease of property mortgaged to him. No doubt it 
is open to him, if he should desire to do s >, to waive the recovery of rent, 
or part of the rent, during the continuance of the mortgage. If he had 
the power to do more than this, his rights as mortgagee would be extended 
beyond the term of the mortgage which is the occasion of their existence. 
It would not be within the scope of the Punjab Tenancy Act (which, by a 
preamble, purports to amend the law isolating to the tenancy of land) to 
give to a mortgagee such extended rights : and section 13 of the Act does 
not, in efieot, confer any authority such as is suggested in the order 
under reference. 


Revision rejected. 



CURRENT 

Punjab Case-Law 

PART C. 

Revenue Rulings. 

IN THE COURT OF FINANCIAL OOMMISSIONEE, PUNJAB. 


Revision Side. Revenue. 

No. 24 of 1918*19 (Decided on 29-5-1919) 

Maynard-i 

Ram Ohand and otbers . . . • . . . . Petitioners 

Versus 

Kishan Ohand and others Eespondents 


Punjab Tenancy Act, Ss. 59, 111 and 1 12~effect of agreement*^ 
on rule of succession. 

Held, that the provisions of the Tenancy Act in regard to the alienation 
of, and succession to, an occupancy tenancy may he overridden by an agreement 
valid according to the provisions of S. Ill or 112 of the Punjab Tenancy Act. 

16 P.R. 1915 ; 97 P.R. 1909 ; 22 P.R. 1914 ; 47 P.R. 1877 ; 64 P.B. 1877 ; 22 P. 
R. 1882; 20 P.B. 1896 ; 196 P.R. 1889 ; 180 P.R. 1901 ; 76 P.L.E, 1908 referred to. 

Record of rights — entries in revenue papers—interpretation. 

Held, that an entry in an administration paper regarding a rule of 
succession to an occupancy tenancy may be viewed either as a record of custom 
or as an agreement under Ss. Ill and 112, Punjab Tenancy Act. As a record of 
custom, no doubt such an entry would at all events purport to be of permanent 
significance and there would be nothing surprising or suspicious about it if it 
appeared to be peculiarly favourable to one of the two parties concerned. But 
custom cannot override the provisions of the statutory law as regard to the 
alienation of, or succession to an occupancy tenancy. Such entries on the 
whole must be interpreted in a reasonable manner and as a whole with due 
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reference to ail tlie provisions whicli they contain and they cannot be construed 
so as to give in perpetuity to an occupancy tenant his heirs and assigns an 
unrestricted power of alienating his tenancy unless such an intention be 
expressed in clear and unambiguous language. 

Practice — decisions ■ of superior Courts— -duty of subordinate . 
Courts. 

• Held, that it always open to the subordinate courts to consider previous 
dicisions of the highest Kevenue Court, which appear to be relevant to the 
decision of a case pending before them and it is desirable that they should 
follow such decisions, even when unpublished, where it is perfectly certain 
that the facts are all in all respects similar and the issue is the same. But 
there are obvious reasons for treatiug unpublished rulings with more 
caution than published rulings. 

Held, on the facts, that the entry in question did not give the occupancy 
tenants a right to alienate their occupancy tenancy without the previous 
consent of the landlord as required by S. 56. 38 P.R. 1910 followed. 

Revision from the order of the Commissioner, Jullimdniv 

Petitioners Hon^ble Mr. Muhammad Shafi. 

by Messrs. Beechey and Hanak Chand# 

ORDER. 

I have heard the counsel for the parties. The principal question is 
whether certain entries in successive administration papers of the village 
of Malout constitute an agreement whereby the applicants who are 
occupancy tenants but not under S. 5 are at liberty to alienate their 
occupancy rights without the previous consent in writing of the landlord, 
which S. 56 of the Punjab Tenancy Act makes a normal condition of 
such alienations. 

The entries in question are these. In clause No. IV of the administra- 
tion paper of 1857 the following passage occurs : — 

“ The tenants cultivating the land for more than 10 years have been 
classed as Qadim and those of less than 10 years standing have been classed 
as jadid. The qadim tenants can either cultivate their tenancies themselves 
or can derive a profit by having them cultivated by others. They can sell 
Or alienate their right of cultivation (hactq kasht). The jadid tenants cannot 
have their lands cultivated by others/' This is the document upon which the 
names of some of the landlords appear and the natural construction to be 
put upon the passage cited is that it defines the conditions upon which 
tenants may, or may not, pass on the right of cultivation to others. The 
Settlement Officer's final rabkar dated September 12th, 1858 uses similar 
language regarding the power of transfer of the right of cultivation (haqq 
kasht). And in a later passage of the robkar the settlement officer goes on 
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to say that the tenaaoy shall go to the landlords, in the absence of descen- 
dants or co-tenants, on the death of a tenant, whether sadim or Jadid. 

An entry similar to that of the rod^ar above cited is repeated in the 

administration paper of 1882, with a preamble settiog forth that the entrw 
is made in accordance with S. 2 of the Tenancy Act of 1868 (which 
provided that entries in the record of a regular settlement sanctioned by 
the Local Government before 1871, regarding alienation of occnnancr 
tenancies among other matters, were to be deemed to be a»reement« 
remaining operative in spite of anything contamed in the Act of 186^) T 

clause No. 19 of the administration paper of 1900-01, the followin! 
language is employed 


“ The tenants of more than ten years- standing are classed as oadhn 

and those of less than ten years standing are classed &s Jadid in arr-o a 
anee with (the entries in past Records of Rights), The gadim tenanf 
IS entitled to sell or transfer his cultivator’s right (haqq fcashtkari)”. ' ' ' 



a^hese successive entries have the superficial appearance cf k • 
virtually verbatim repetitions of one and the same set of statements But 
It was a very different thing to be a tenant of ten years’ standin.. in 1882 
from being a tenant of ten years’ standing in 1857. And it wls a stni 
more widely different thing to be a tenant of ten years’Itendlf 
1900 01. Plainly, the drafters of the paper of 1882 n i 
of the paper of 1900-01, did not mean what they said when they Tss^ 
large powers and a special security and a special devolution of tenure to 

persons who had been occupying land for ten years at each of these two 

dates respectively. The laxity of the language employed shows that 

former entries were repeated without any serious consideration of the 

si^ificance to he attached to them. The later entries must be left entiret 
out of account m determining whether the occupancy tenants of tha 1 I 

mlereM of 

Throughout the proceedings in this case JEtira v. Muhamad? (Il T. 
been cited as an authority for the view that an entry in the « d 1 ^ 

tne Ohief Court m that case actually said wj3<? f Pm f 1 

expressiatention to the contrary, agreements recorded’ in a settlement 
are not mtended to take effect after the expiry of the nerS lTr 
ment. The learned Judges cited in snnnct 



(2) (a case in -wbicli the agreement -was expressly limrtea to tne term ui uue 
settlement) and Musammat Narain Devi v. Bira (3) (where the record did 
not Mfil the conditions of S. 112 , Punjab Tenancy Act, because it was 
prepared after 1871). 

I have examined a number of rulings, Bavjha v. ChuMr (4i Jowahir 
Singh v, Assa (5) Lehna v. Chetu (6) Phina Singh v. MaUab Khan U I 
Jiioan V. Ibrahim (8) Puran v. Mamun (9) which show that, 
in the matter of alienation of or succession to occupancy tenancies, 
the Chief Court of the Punjab had not prior to the ruling m 
Hira v. Muhammadi (1) dealt with the question of the validity of enti^s 
in a village administration paper, regarded as agreements under the 
Punjab Tenancy Act, after the expiry of the term of the settlement for 
which the administration paper was prepared. Nor has the unpublished 
ruling of the Financial Commissioner in Kevision No. 150 of 1898-1899 
any bearing upon this particular point ; because in that case it was held 
that the agreement of 1857 had been repeated in the Settlement of 1882. 
All that emerges from all these rulings is this ; that the provisions of the 
Tenancy Act in regard to the alienation of, and succession to, an occupancy 
tenancy may be overridden by an agreement, valid according to the pro- 
visions of Ss. Ill and 112 of the Punjab Tenancy Act. They do not 
decide for how long a period such an agreement is to be regarded as 
remaining valid, or whether there is any term to its validity and Hira v. 
Muhammadi (1) stands alone as an authority on this subject. 


In Allah Ditta v. Achru Mai (lO) it -vt as pointed out that an entry in an 
administration paper regarding a rule of succession to an occupancy 
tenancy may be viewed either as a record of custom or as an agreement 
under S. Ill or 112, Punjab Tenancy Act. Asa record of custom, no 
doubt such an entry would at all events purport to be of permanent sig- 
nificance and there would be nothing surprising or suspicious about it if it 
appeared to be peculiarly favourable to one of two parties concerned. But 
custom cannot override the provisions of the statutory law in regard to the 
alienation of, or succession to an occupancy tenancy. As an agreement, 
the learned Chief Judge went on to point out, an enti y of this kind mast be 
interpreted in a reasonable way : and when it employs vague language 
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as e. g-i in saying that the succession should go to {''bhaiyya karahaiV) 
a reasonable interpretation is to be put upon that language. Now, in order to 
enable this Court to accept the oontention that the occupancy tenants 
were eiQ titled to alienate in the present case without the landlord’s consent, 
it would be necessary to hold that the language of the records of 1857-1858 
was intended to make for an unlimited period the concession of complete 
liberty of alienation of their tenancies to all persons who had at that time 
held them for ten years: and that it was intended for an unlimited period 
to provide the holder for the time being of such a tenancy, whether a holder 
by succession or by purchase, with the power to defeat, by alienation, that 
right of the landlords, which is clearly set forth in the same record and 
almost in the next sentence, to succeed to the tenancy when descendants 
or co-tenants fail. Though an agreement of this one-sided character would 
have been less surprising in 1857, when tenants were possibly not easily 
obtained, than at a later date, it does not appear to this Court that this is a 
reasonable interpretation to attach to the records of 1857 and 1858 : and 
there does appear, on the contrary, to be an irreconcilable contradiction 
between the interpretation for which the applioants contend and that clause 
in the Eecord of Rights which affirms the rights of the landlord in event 
of the failure of heirs. 

Without, therefore, affirming that in the absence of an expressed inten- 
tion no agreements recorded in a settlement record are intended to take 
effect after the expiry of the period of the settlement, I hold that such 
entries must be interpreted in a reasonable manner, and as a whole with 
due reference to all the provisions which they contain: and that they can- 
not be construed so as to give in perpetuity to an occupancy tenant, his 
heirs and assigns an unrestricted power of alienating his tenancy, unless 
such an intention be expressed in clear and unambiguous language, un- 
contradicted by other provisions, such as those regarding the treatment 
of a tenancy on failure of heirs. In the present case the view 
taken by the Commissioner, that the provisions of 1857 were an attempt 
to define in a rough manner some form of fixity of tenure, at a time when 
there was no statute law regulating the incidents of occupancy tenancy, 
appears to be the correct and reasonable view. They constitute what is 
technically an agreement under S. 112, Punjab Tenancy Act. But 1 be 
agreement does not bear the construction which it is sought to put upon it. 

In the first ground of revision, it is urged that it was the duty of the 
learned Commissioner to decide this case in accordance with the ruling 
of the Pinancial Commissioner in Eevision Case No, 150 of 1898- 1899, 
In that case it had been definitely held that the entries of 1857 were repeat- 
ed in the record of 1882. In other respects, the facts appear to have been 
similar to those of the present case : but, as is very natural in an unpub" 
lished ruling, they are not set forth with that fullness which can alone enable 
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Court to satisfy- itself that it before it a rulmg applicable to the facts 
of tlie case wbicli it is considering. It may be taken for granted tliat a 
Court wliose decisions are binding upon subordinate Courts, will wke n de- 
claring a ruling upon a question of law upon wbicli previous autboritative 
decisions are lacking, take steps to publisli its decision. In such a case 
the facts will be set forth in full detail, so tliat subordinate Courts may 
find the guidance vhich they require. As I have pointed out above, the 
Pinsncial Commissioner’s decision in reyision No, 150 of 1898-1899 did 
not purport to decide anything more than that an agreement regarding the 
right of alienation recorded in the Settlement Record of 1882 was valid 
a s between the landlord and the occupancy tenant in 1898, From that 
view I do not dissent : but that is not the point upon which the decision 
of the present case turns. It is always open to the subordinate revenue 
Courts to consider previous decisions of the highest revenue Court which 
appear to be relevant to the decision of a case pending before them : and 
it is desirable that they should follow such decision, even when unpub- 
lished where it is perfectly certain that the facts are in all respects similar 
and the issue is the same. But there are obvious reasons for treating 
unpublished rulings with more caution than published ruUngs. 

There appears to be no ground for the contention in bead 6 of the 
petition of revision that the plaintiff s-respondents were by their own acts 
and conduct estopped from questioning the alienation in dispute. 

The application for revision is rejected, 

Revision rejected. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side, Revenue. 

No. 213 of 1918-19. (Decided on 14-11-1919), 

Maynard} R, C, 

Harbans Singh Applicant. 

Versus 

Sardab Gajjan Singh. Respondent. 

Zaildar — appointment of a practising pleader. 

Held, whether a pleader is or is not suitable to be appointed a zaildar is a 
question to be dealt with according to the circumstances of each case, 3 P. R. 
188 7 (Rev) referred. 

Revision from the order of Commissioner of Jullundur. 

ORDER. 

The parties are represented before me and I have beared the pleader 
for the applicant. It is admitted that the Hon’ble S. B. Gajjan Singh, 
0. B. E., is a practising pleader and the question is whether he ought to be 
excluded foom the office of Zaildar for that reason. 
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: : Achal Singh il) mlmTnBd predecessor in 

the office of Financial Oommissioner laid down fclie principle that '' the 
duties of these two honourable offices^ Zaildarand Pleader, cannot properly 
be discharged simnltaneously by one perscsn,’’ 

In most, perhaps in nearly all cases, a pleader is, by the nature of his 
legal and professional functions, unable to discharge to satisfaction the 
duties of a Zaildar. The Hon’ble S* B. Gajjan Singh has, however, by his 
exceptional services during the war, given a convincing demonstration that 
he is not unable to discharge such duties* 

Whether a pleader is or is not suitable to be appointed to be a Zaildar 
is a question to be dealt with according to the ciroumstanoes of each case. 
In this case I find that the accepted candidate was suitable for appoint- 
ment notwithstanding the fact that he is a practising pleader and I reject 
the application* 

Eevision rejected^ 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side. Eevenue, 

No. 40 of 1918-20. (Decided on 28-12-1919.) 

Maynard and Fagan^ F. Os, 

Mst. Jiwani Appellant. 

Yerstis 

Ganoa Ram.;,,,, ; EmvondenU 

,' Appomlmenl' of' female — only ■, relation of founder, of' village- 
widows of headman— village iiniisiially conipacl, 

A female is not ordinarily eligible, hut may he appointed when she is the 
sole owner of the estate or for special reasons in other cases. Neither sole 
ownership nor any other feature in the position of the individual concerned 
gives to a woman a right to the aj^pointment. But there are features, among 
which sole ownership is one, which may justify an appointing officer in 
selecting a women in spite of her sex, If there are not sufficient coiinter- 
vailling considerations of another order. It is plainly because of a presumed 
physical or social incapacity in a woman as such that the law requires that her 
appointment to the office oi lieadman shall be justified by special reasons. 
But if there are facts, which indicate, in a particular case that the difficulties 
arising from the presumed physical or social incapacity are less than ordi- 
nary, such as, for instance, the comparative lightness of the task of a headman 
in a particular estate, this may justify a departure from ordinary canon. 

Where an intelligent widow was the sole surviving representative of the 
family (into which she passed by her marriage with the deceased headman) 
of the founder of the village and the village was unusually compact with a 
small number of proprietary holding and a small number of resident owners 
so that the task of lambardar was comparatively light held, that special reasons 
CJ)3RB, 1887 (Rev.) 
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existed for Ler appointment according to the new rules, in spite of the fact 
that she was not the sole owner. 6 P.R. 1894 (Eev.) distingmshsd. 

Appeal from the order of officiating Oommissioner of Ambala. 

ORDER 

Maynard and Fagan The facts of this case are sufficiently stated 

in the Settlement Officer’s order, appoiating the widow of the deceased 
lambardar to succeed to the post and in the Commissioner’s appellate order. 
The deceased was a Dhelon Jat,*who represented the family of the founders 
of the viUaae. His death has left no representative other than this widow 
of the founders of the village. Iffie widow has succeeded to 276 bighas of 
land free of mortgage, There are only eleven resident owners and thirteen 
proprietary holdings, so that the work of the lambardar is not of a heavy 
kind. The Settlement Officer notes that the widow is an intelligent 
woman, about twenty years of age. 

In his appellate order, the Commissioner cites Land Revenue Rule 
17 (d) and correctly remarks that there must be some special reason to 
justify the appointment of a female as lambardar, if she is not the sole 
owner of the estate. He then goes on to cite MsU Subajan v. Amirulla 
(l) for the ruling that the appointment of a female lambardar is 
always objectionable on the ground of personal unfitness : and thaha woman 
can only be appointed under such circumstances as would also justify the 
appointment of an unfit man. At the time when this ruling was delivered 
there was no rule under the Land Revenue Act dealing specifically with 
the circumstances in which a woman may be appointed to the post of 
lambardar. Our learned predecessor arrived at the conclusion embodied 
in his ruling by deduction from those provisions of the rules which indicate 
that “physical or mental incapacity” and “being shown to be incompetent” 
are grounds on which a Collector may refuse to appoint a person claiming 
as an heir, and from certain general considerations. The general 
considerations are first that the post of lambardar involves duties in 
connection with the collection of revenue with, police, and with executive 
matters, which it would be quite impossible for any woman to fulfil in a 
statisfactory manner, and secondly that the social conditions in India are 
such that a woman can only work through an agent. 

The law has been changed and made more definite since Mst. Subajan 
V. Amirulla (l) was delivered by the enactment of the rule already cited, 
which provides that a female is not ordinarily eligible, but may be 
appointed when she is the sole owner of the estate, or, for special reasons, 
in other cases. The question in the present case is whether the appellant 
has established special reasons justifying a departure from the ordinary 
canon of eligibility. 

(1)6P.B. 1894 (Eev.) 
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Ofi 0 olas3 of spaoial reason justifying a departure from the ordinary 
canon arisos, evide itly, out of consideration for something special in the 
position of the individual concerned. A person may be a sola owner of an 
estate in which there is a large number of tenants and Aarnins, and the 
police and executive duties involved may be as he ivy as though there 
were many owners. Yet the law recognises sole ownership as one of the 
reasons, which may justify the appointment of a female, despite those 
difficulties in the discharge of the functions upon which Mst. Subajan v. 

(l) lays stress. This, no doubt, is because the law also makes 
provision for the appointment of a substitute (rule 27) in certain cases, 
including the contingency of physical infirmity, to which that arrangement 
is appropriate. Neither sole ownership, nor any other feature in the 
position of the individual concerned, gives to a woman a right to the 
appointment of headman. But there are features, among which sole 
ownership is one, which may justify an appointing officer in selecting a 
woman in spite of her sex, if there are no sufficient countervailing con- 
siderations of another order. 

It is plainly because of a presumed physical or social incapacity in. a 
woman, as such, that the law requires that her appointment to the office 

of headman shall be justified by a special reason. It follows that there 
is a second class of special reason which may justify a departure from 
the ordinary canon : namely, facts which indicate, in a particular case, that 
the difficulties, arising from toe presumed physical or social incapacity, 
are less than ordinary. The comparative lightness of the task of a 
headman in a particular estate may be a reason of this character. 

In the present case there are two reasons, one belonging to the 
first, and the other to the second class of reasons above specified. 
There is this special feature in the widow’s position that she is the 
sole surviving representative of the family (into which she passed by 
her marriage with the deceased headman) of the founder of the yil- 
lage. THs feature does not give her a right to the appointment,' 
but it may properly be taken into account (as it was taken into' 
account) by the appointing officer in weighing the considerations for 
and against her appointment. 

The village is unusually compact, with a small number of pro» 
prietary holdings and a small number of resident owners, so that the 
task of the lambardar is comparatively light. For these reasons we 
hold that the special reasons required by the rule -are established. 

Social conditions in the Punjab are, no doubt, still unfavourable 
to a^woman working otherwise than through au agent: but the law 
provides for the appointment of a substitute if such au appointment be 
necessary, and the unfavourable social coaditions are subject to a gra* 
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dual modification and are not immutably oparatire without variati n 

in the circumstances of particular cases. 

Accepting' the appeaL we restore the order of the Sattlemeat 
Officer and, ■ appoint Mat. Jiwani to be lambardar with costs in her 
favour in the present proceedings. 

Appeal acceptei. 


, IN THE COURT OF FINANOIAL COMMISSIONB, Off THE 

PUNJAB. 

Revision Side, . ' Revenue. 

No. 6 of 1918. (Decided on 17-2-1919.) 

Maynard, h\ C. 

Salih Mohammad , . . .Applicant 

Versus 

Mbhar Singh. RtspondenL 

Punjab Alienatioii of Land Act, S. 16 and S. 72; C. E Coda — 
land of an agriculturist judgment-debtor — ^temporary alienalion of. 
Held, that the land of a member of an agricultural tribe is liable after 
attachment to be dealt with under S. 72 of the 0, P. Code, 1908 and the pro- 
posal of* the collector to effect a temporary alienation of the land is no way 
irregular, or contrary to daw or without jurisdiction. The object of the 
section is to avoid the evils of the sale of the agricultural land in execution 
of deicfbe by providing ah alternative process of a more equitable and less 
hardi description. 

A repr^entation by a Collector that an order of sale is illegal by reason 
of S. '^bf Puhjab ARehatibn of Band Act would fall within the lan- 
guage ^ of the ‘ section; ; . 

The position of' a Revenue Officer executing the decree of a civil Court 
by the attachment of land or by temporary • alienation or otherwise is that 
of a ministerial officer of the Civil Court, taking his orders from such Court, 
and he. has no power to order a temporary alienation. 8 P. R. 1917 (Eev^ 
referred to. 4 P. R, 1903 followed, 

Revision from the order of the Oommissioaery Rawalpindi Division 

ORDER. 

I have heard counsel for both parties in l&is oa&e. Meh&r Singhs 
respondent, obtained a decree from a civil Court for Rs, 572 against 
Salih Mohammad, applicant, who was described as a Rajput BhatM. The 
judgment-debtor’s land in two villages was at^ohed in execution. The 
Court executing the decree twice asked the Ooilector whether he would 
intervene with a proposal for temporary alienation under , S. 72 of the 
O.P.O. On the first occasion, the Ooilector declined to do so, on the ground 
that the land was not more than sufficient for the maintenance of the 
jtidgment- debtor ahd his family. On ’ the^ second occasion, the Collector 
re-examiued the figures, ‘ took into account the remittances mad© by the 
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judgment debtor^s sons and ordered that tke , ciYil Ooixrfc should hs iti- 
farmed that he was ready to arrange for a temporary alienation lor twelve 
years of a part . of the land® that situated in the village of Bahra. 

This land consists of 76 kanals, of which 8 are already mortgaged. The 
remaining land which under this proposal} would remain for the main* 
tenance of the jadgment-debtor, consists of 103 kanals, 50 cultivated 
and 53 waste^ io the village of Mohra Shaikhan. The fact that the 
applicant s of an agricultural tribe is suficiently proved. 

No order of temporary aliauation hiS been passed. The. judgment- 
debtor lodged an appeal against the Oollactor's report to the Civil Court, 
expressing his, willingness to arrange for a temporary alienation; The 
Oompnissioner , rejected that appeal, remarking that the judgment-debtor 
wsas merely endeavouring to avoid payment of his debts and that he was 
being left with ample means of subsistence. 

The proposal of the Collector to effect a temporary alienation was 
recorded in the absence of the jujlgment-debtor, who was held 
to have been present outside, the Court but to haye deliberately 
evaded attendance. The grounds of re nsion before this Oourf; re. taken 
up mainly by tha contentions that the judgment-debtor was not responsible 
for his absence, and that the proposal Cthroughout, described,, and guite 
inoorreptly described as an order) of ■ temporary alienation, made in his 
absence} was irregular. The other contentions are that the so-called 
order was improper because the Revenue Assistant had reported.' against 
it, that the 0:>] lector had already decided not to propose a temporary 
alienation, and that the subsistence left to the judgment- debtor is 
inadequate. 

None of these contentions has any force as a ground of revision, 
and I find it uauacessary to discuss them. Tae case for the applicant 
has been put before me on quite other grounds, which require consideration, 
Briefly they are these ; that the judgment-debtor Is' a member of a 
notified agricultural tribe, that a sale in execution, of decree 'of land 
belonging to a member of an agricultural tribe is illegal under the 
provisions of S. 16 (l) of the Punjab Alienation of Land' Act, and 
that, as S. 72 of the Code of O.P, requires that the Collector's 
representation is to be made with reference to, and in view of a proposal 
to sell attached land, no temporary alienation of such land can be made 
by the Collector under the Section cited. 

Ahmad Khan V* Fatyianand {l) m in point. But in that case the 
. Revenue Officer had himself ordered a temporary alienation by his 
appellate order. Such an order was clearly without any legal authority, 
and the claim of the judgmenJi-debtor in that 0:^30 must iaeyitably hav® 
(1) 8 P.R, 1917 Rev. : 1917 P,C.L. 10 (Rev.)' ' ' ’ \ ' 
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failed for that reasen. The position of a Eevenne Officer executing the 
decree of a cml Courts by the attacbnaent of land or by temporary 
alienation or otherwise, is that of ministerial officer of the Civil Ootirt, 
taking his orders from such Court, and he has no power to order a 
temporary alienation. 

Having ruled in the case above cited that the whole procedure in the 
Assistant Collector and the Collector’s Courts had been irregular and nltm 
for reasons which I have summarised above, my learned colleagues 
the Hon^ble Mr. Pagan, proceeded in a paragraph 6 of his judgment to 
consider what would have been the correct procedure for the Assistant 
Collector to adopt. He expressed his dissent from tbe dictum of the 
Hon^ble Judges of the Chief Court in Badar Din v. Bura Mai (2) that the 
land of a member of an agricultural tribe was liable after attachment to be 
dealt with under S. 326 of the 0. P. C., corresponding to S. 72 of the pre- 
sent Code, Briefly his reason for this view is that a proposal for the sale 
of such land can only be made by mistake, that no representation by the 
Collector under S, 72, C. P. C, is legally possible, and that, therefore, no 
temporary alienation of the land of a member of an agricultural tribe can 
be made by the Collector under the authority cf that section. It is impor- 
tant to note that this conclusion was formulated after it had been made 
clear that the application for revision must be accepted for quite other 
reasons. 

I have examined the history of S. 72 of the jresent 0, P. 0, Some- 
thing like it appeared in the Code of 1859 (S. 244 of that Code) and 
the discussions in Council upon that Code and upon the later Code of 1876 
(where it appears as S. 325) make it (plain that the object was to avoid the 
evils of the sale of agricultural land in execution of decree by providing 
an altemative process of a more equitable and less harsh description). In 
moving that the report of the Select Committee on the Bill of 1877 be 
taken into consideration, the Eon'ble Sir A. Hobl ouse quoted bis own 
words spoken on a former occasion, with reference to the provisions relat“ 
ing to execution sales as follows 

“ These provisions constitute the principal alteration which we propose 
in the Code and our object has been to alleviate the harshness and 
rigidity of the law, to diminish the number of forced sales, 
and to get for the owner of the land something like an adequate 
value for it : at the same time keeping in mind the im* 
important principle one of the most important o bjects of all civilised 
society-that a man should perform his contracts and pay his debts to the 
best of his ability. 

These may, then, be takeuy as th^ double objects of that portion of 

(2)4P.Ea9Q3. 
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tlie O.P,0. whioi deals witli exeonUoa of daerees u>>oa land^ and in parti- 
cular of S. 72 which provides a procadara for racoveiT of the judgment- 
debt from land without sale. There is nothing v of whicli I am aware^ in 
the discussion whicli preceded the framing of the Punjab Alienation of 
Land Act to indicate that its framers intended, when prohibiting the sale in 
execution of decree of land belonging to members of notified agricultural 
tribes to prohibit also the alternative method of temporary alienatio a, 
which had been introduced into the law with the double object of dimini- 
shing the number of forced sales, and of securing as far as possible the 
p^^yment of just debts from the produce of land. It is in the highest degree 
improbable that they would deliberately have made so far reaching a 
change, without a definite statement of the specific intention to do so. 
If, then, the effect of S. 72 of the O.P.C. read with S. 16 (l) of the 
Punjab Alienation of Land Act be to preTent a civil Court from authori- 
sing a Oollector to satisfy a decree by a temporary alienation, it is a 
purely accidental effect, due to oversight in the framing of the latter Act. 

I do not think that there has been any such oversight or accident, or 
that S. 72 has the meaning which has been attributed to it by my learned 
colleague. Notwithstanding the prohibition of the aliena tion of the land of 
a member of an agricultural tribe, there still remain instances in which a 
Oollector might find it necessary to represent to a Court that a sale was 
objectionable, obvious instances are those of a person whose status as a 
member of an agricultural tribe was in dispute, or whose status was dis- 
covered after an order of sale had been passed, It sseems equally plain, 
moreover, that a representation by a Oollector that an order of sale is 
illegal by reason of 16 (1) of the Punjab Alienation of Land Act would 
fall within the language of the section, and that an order does not cease 
to be “objectionable^^ because it is contrary to law. The word '^objection- 
able” would appear to be applicable to any process to which objection 
may legally be taken. 

In the present case, the Collector has never, in so many words 
represented to the civil Court that the sale of the land is objectionable; 
but I think I should be placing a strained interpretation upon the section 
if I were to argue that the absence of such a formal representation, made 
in a particuhr form of words, has the effect of rendering illegal the appli- 
cation of the important execution process for which the section provides. 
When a Collector proposes to satisfy a decree by a temporary alienation of 
land, it is plain that he holds a sale to the objectionable, and neither his 
proposal, nor the authorisation thereafter given to it by the Court would 
appear to be invalidated by the fact that he has not said that sale is 
objectionable. Eollowing the interpretation of the Chief Court in Badar 
Din V, Bura Mai (2) I hold that there is no reason for doubting that (the 
land of a member of an agricullmral tribe is liable after attachment to bq 
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doftlt with undor- S, 72 , of the C.P. Oodoj lSOS, and that the proposal of the 
Collector to effect a temporary alienation of the land of judgment-debtor 
in this case was in no way irregalar or contrary to law and was not made 
without jarisdiclion. The. application for rev I'sion therefore, rejected 

Meviaicn r elected. 


IN'THE'-OOmT' OP THl' FINANCIAL OOMMI3SIONER OP THE 

PUNJAB, 

Revision Side. Eevenne. 

No. Ill of 1918-19. (Decided 00 2-11-1919). 

Maynard^ F, 

GttANi Shah and another „ ..Petitioners 

Versus 

Mst. Hassan and * others. Respondents. 

(i) Punjab Tenancy Act, Ss. 4 (15) and 5 (1) (d)— Muafi granted as 
‘haq miirshadi’ the right of spiritual leader-ship -muafidars in such a 
case are jagirdars and not village servants. 

Where the records showed that a miiafl had been granted either on account 
of spiritual leadership or as a grant-in-aid of subsistence and contained no 
reference to the service of the shrine or to expenditure upon a fair held there 
held, that the muafl was not granted in return for service and the muafidars were 
not village servants but jagirdars, and fulfilled the requirements of S. (5) (i) 
of the Punjab Tenancy Act to be occupancy tenants under S. 6 (I'l (d) 

(ii) Punjab Land Revenue Act, S. 28— Special Kanungos-functions 
of Evidence Act, S. 65 (g). 

. Held, that although it is one of the functions of the Special Kanungos to give 
evidence under S. 65 (g) of the Evidence, Act when there are numei-ous doou- 
menls which cannot be conveniently examined in Court as to the general result of 
the.whole collection; it is an. abuse of their functions to require them to give oral 
evidence of the contents of a document which ought to be examined in orio-iml 
by the Court itself. ® 

Revision from the order of Collector of Guiran-wala. for-svarded by the 
Commissioner of Lahore. 

OPDER. 

hi have heard counsel for the parties. The case is one in 
which the Special Kanungo for the examination of land records was 
employed by the first Court to report on the contents of the records 
relating to the Muafi of the land in dispute. The Special Kanungo 
hkamined the Muafi file of 1890 and reported thus; 

“ This Muafi is for the expenses of the shrine of Pir Abdul 
Eadir. The Muafidars perform, by their servants, the service of 
fhdt shrihe, in consideration of which the Muafi is granted. The 
shrine is kept up. This Muafl -was for the expenses of the fair 
which fised to take place at the shrine of Abdul Kadir.'’ 
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Tliese words were latec from tie state meals of the Patw^ari 
and 'Lambardar. 

The first Court, accepting this report as evidence of the con- 
tents of the records, held, that the Muafi was granted for the mainr 
. fenanoe of a village shrine, and that the the income was intended to 
quoted whan he cireumstances are such as to ,, justify . it,. Another, of 
their functions is to put the Ef cords before the Courts in order 
that 'the Courts may examine them for themselves: and, w^hen directed 
to do so, to draw attention to those parts of the Records which the 
Courts ought the examine. Bat it is a compiate abuse of the func- 
tions of the Special Kanungos to require them to give ori^l evidence 
of the contents of a document such as the record Muafi enquiry 
which, ought to bo examined in original by the Court itself: and in the 
present instance this abuse has, owing to the inaccuracy of the oral 
evidence given by the Special Kanungo, resulted in a misapprehen- 
sion of the facts and a wrong decision, necessitating interference upon 
the Revision Side. 

The Muafi in this case was not a Muafi granted in return for 
service, and the Muafidars were not village servants, but jngirdars. 
Tney have fulfilled the requirements of S. 6 (l) of the Punjab 
Tenancy Act Accepting the application, I find the applicants to ' be 
ocoupancyl tenants under S. 5 (l) (d) and dismiss the suit for 
ejectment and give the costs of the proceedings throughout in favour 
of the applicants. * . ; . . 

— - Revision ucee^pied, 

IN THE COURT OP THE FINANCIAL COMMISSTONBE OP THE 

PUNJAB. 

Revision Side. Revenue. 

No. 93 of 191849. (Decided on 7-54919). 

Maynard, F.O. 

Haidar Applicant 

Versus 

Lambardar — succession— Neglect of duty— failure to assist in re- ' 
cruiting — whether a fit gronud for exclusion of the family from succ^ 
hessiohM::^ 

There are certain offences, which exclude and properly exclude, all mem- 
bers of the family of the offender from the office of lambardar. But the failure 
of a particular individual to assist in recruiting (unless he is a mom her of a 
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trilbe or family wMch for specific reasons, e.g., tlie lack of connection witli tlie 
classes from wkom recruits are likely to be obtainable, is permanently unlikely 
to be successful in tbis respect) is not a matter wbicb sboiild exclude tlie claims 
of tbe family. It depends mainly upon personal cbaracter and energy in a case 
and it is not fair to assume that the son will lack the required qiialit ies, 

Eevision from the order of the Commissio ner, Lahore. 

OEDER. 

Ghulam Mohammad has appeared, and I have heard what he has 
to say. The hereditary claimant to this headmanship is Haidar. His 
father was dismissed from the post of lambardar for failure to assist 
in recruiting ; and this has been treated as a ground for excluding the 
family from the succession. There are certain offences, which exclude, 
and properly exclude, ail members of tbe family of the offender from the 
oflSce of headman. But the failure of a particular individual to assist 
in recruiting (unless he is a member of a tribe or family, which for 
specific reasons, e^g ^ the lack of connection with the classes from ^hom 
recruits are likely to be obtainable, is permanently ualikely to be suc- 
cessful in this respect) is not a matter which should exclude the claims 
of the family. It depends mainly upon personal character and energy, 
and in a cas.^ such as the present it is not fair to assume that the son 
will lack the required qualities. 

I set aside the order appointing Ghulam Mohammad to be kmbardar 
and I appoint Haidar to be headman, on the understanding that his father 
will transfer to him a sufficient area of land. The choice of a satbrah 
during Haidark minority is left to the Deputy Commissioner, 

Eevision accepted. 
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LAHORE HIGH OOURT- 

AppeJlate Side. Civil. 

No, 283 of 1916. (Decided on 4-12-1919.) 

LeBossignol and Bevan-Petman, JJ, 

Appellant 

Vers'm 

Amir Haidar and others Respondents. 

Land Revenue Act, S. 158 (1) (2) — question arising out of procee- 
dings for partition and not being a question of title— jurisdiction of Civil 
Oourts excluded — Revenue Officer s exercise of power vested in 
—Civil Court cannot take cognizance of the manner in which it is exer- 
cised, 

S. 168 (2) of the Land Revenue Act excludes from’the jurisdiction of the 
Civil Oourts any question of title in any of the property concerned by the 
application for partition and S. 158 (t) prohibits a Civil Court from takW 
cognizance of the manner in which a Revenue Officer exercises any cower 
vested in him under the Revenue Act. 104 P,R. 1900 ; 74 P.R. 1913 referred to. 

Hirst Appeal from the decree of Senior Subordinate Judge, Attock at 
Campbellpur. ” ’ 

Appellant:— hy Messrs. Nand Lai and Abdul Eazaq, 

Respondents:— by Mr. Pazl-i-Husain. 

JUDGMENT, 

Ae Rossignol, J.— One Sarfraz Khan died in 1909 leaving two widows 
and two sons, one the plaintiff, the other defendant No. 1, also landed 
property in several villages, among others the land in village Sarga Brahma 
with which we are concerned in this appeal. In 1910 after some competi- 
tion with Amir Haidar, the eldest son of Sarfraz Khan, Mst. Niir Hahi was 
appointed by the District Judge, guardian of the property and person of 
her minor son Ghulam Haidar ; the same order accepted the appointment 
of Muhammad Sadiq to mauage the minor’s estate on behalf of the guardian 
In May 1911, Amir Haidar applied to the-Eevenue Authorities for partition 
of the joint estate and the partition was completed in December 1912. 

The present appeal arises out of a suit lodged on behalf of the minor 
in 1915 for a declaration that the land partitioned in 1912 is still the joint 
property of himself and his elder half-brother, Amir Haidar, defendant No. 
1, and that, consequenHy, the partition of 1912 is not binding upon him. 
The plaintiff after setting forth the circumstances above recited alleges 

that Muhammad Sadiq betrayed his trust and colluded in the partition 

proceedings with defendant Amir Haidar with the result that the share 
of the land allotted to the plaintiff was of poor quaUty and comprised 
none of the land on which trees were growing and he asked for the 
relief above-mentioned on the following grounds: 
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(1) that be ^vas practically unrepreseBted before tbe Eevenne 
Authorities; 

(2) that the partition bad in fact resulted in great loss to hini^ 

(3) that In making partition the Revenue^ Officer has taken: no 
account of the trees ; and 

(4) that the partition W'as effected without the sanction of the 
District Judge and was, therefore, not binding on the plaintiff. 

All these matters haye been dilated upon before us at some consider- 
able length. But the Go urt below having found that the minor was pro- 
perly represented before the revenue officials through his mother who was 
not only his guardian ad litem hut also the guardian of his person and pro- 
perty duly appointed by the District Judge and who being a pardada?^ wnman 
was herself represented by her brother holding her general povrer of attorney 
and also special power of attorney to act for the minor in the partition 
proceedings, has dismissed the suit on the ground that it strikes 
directly at the formal proceedings of the revenue authorities and 
impugns the correctness of their method of partition and, therefore, a 
Civil Court has no Jurisdiction to entertain it. 

During the pendency of the appeal in this Court the appellant has 
attained majority and, on his application, has been allowed to conduct 
this appeal as one of full age. From the foregoing it will appear that 
the sole question before us is whether the suit is entertainafole by a 
Civil Court. The learned counsel for the appellant has referred us to 
several rulings which are quite irrelevant inbsmueh as they deal with 
disputes concerning the measure of right in land to be divided. But 
in this case there is no dispute as to the measure of right; the sole 
dispute is as to the correctness and propriety of the partitirn proceedings 
and whether by reason of certain defects of procedure in the 
Revenne Officer's proceedings and deficiency of conduct cn the part of the 
minor representative the partition should be held to be inoperative 
as against the plaintiff. Dasondi v. Buta (l) and Gnlab Singh v. Mst 
Snkhan (2) are the only two rulings quoted which appear to us to have 
a bearing on the subject under discussion. In Dasondi v. Buta {}) it 
was held that reversioners who claimed a declaration that a partition 
effected by a widow with a mere life*estate should not be binding upon 
them was a matter for decision by a Civil Court. The ratio decidendi hi 
that case clearly was that the action did rot impugn the partition 
so far as the parties to it were concerned and the relief 
claimed could be granted withcut affecting the partition which had 
actually taken place. In Gidab Singh t\ Mst. Siiklian (2) the facts 
of which were practically similar to oi Da londi Buta (i) itvas 

(1) 74 P. R. 1913 
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held that tlie preseiioe or absence of fraud did: not affect the iurisdiction 
and the Civil Courts had no jurisdiction to entertain the suit. 

Now S. 158 (2) fxvii) of Land Revenue Act excludes 

from the jurisdiction of the Civil Courts anj question arising 
out of proceedings for partition, provided such a question is 
not a question of title in any of the property covered by the application 
for partition; and S. 158 (l) prohibits a Civil Court from taldng 
cognizance of the manner in which a Revenue OfBcer exercises any power 
vested in him under the Revenue Act, It is true the Revenue Officer 
did not specifically refer to the trees in his method of partition nor did he 
carry out the partition in the manner prescribed by himself in his order, for 
instead of effecting the partition by the drawing of lots he permitted 
the minor^s representative to select one of the two portions drawn upon 
the spot; nor did he expressly give sanction as provided for in Order 
S2, rule 7, to the agreetnent between the minor’s representative and 
Amir Haidar to take shares by selection instead of by drawing 
of lots ; nor was that agreement sanctioned by the District Judge under 
S. 29 of the Guardian and Wards Act, but these defects, in our 
opinioDi do not give the Civil Courts jurisdiction in face of the clear 
prohibition set forth • in S. 158 of the Land Revenue Act, At the 
time of the partition there was no dispute as to title in the land to be 
partitioned snd the plaintiff s grievances arise solely out of the manner in 
which the land was actually allotted. Those grievances he is at liberty to 
urge either by way of review or by way of appeal before the proper 
Revenue Officer but not before a Civil Court, 

For these reasons we dismiss the appeal with costs leaving the 

appellant to ^pursue his remedy on the revenue side. 

Appeal dismissed^ 


LAHORE HIGH COURT. 


Appellate. 

No, 3067 of 1915, ("Decided on 29-10*1919), 
Scott-Smith and Le Mosslgnol, JJ, 

Gela Ram and others Defendants- 

Versus 


Civil. , 

Appellmits , 


Ganga Ram and others Bespondents. 

Punjab Land Revenue Act, S. 117 f2) (b)--decfee-sheet specj- 
lying costs and not containing the particulai-s specified in 0. 20, r. 6, 

no appeal lieSi. • ■ ” ; 
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Wtere the decree-sheet specifies the amount of costs incurred by each 
party but does not contain the particulars, specified in O. 20, r. 6 C.P.C. 

Held that S. 117 (2) (b) of the Punjab Land. Bevenue Act lays down that 
the Revenue Officer shall record a judgment and decree containing the particu- 
lars required by the Code of Civil Procedure to he specified therein and that 
,, ig jjQ decree within the meaning of the portions of Civil Procedure Code 
a^d thatno appeal lies- 19 Gal. 463 foUowed. 

Appdlants by Mr. Moti Sagar. 

Respondents : — ’by Mr. She 0 Narain, 

Pirst appeal from the decree of Mnnsif, 1st Glass, Jhang. 

JUUaMENT. 

Scott-Srn'th, /.—This is a first appeal from the order of a Eevemze 
Officer who tried the suit under the procedure laid down in S. 117 
(2) (h) of the Puhiab Land Eevenue Act, XVII of 1887, which lays 
down that the procedure of the Eevenue Officer shall be that appli- 
cable to the trial of an original suit by a Civil Court, and that he shall 
record a judgment and decree containing the particulars required by the 
Code of Civil Procedure to be specified therein. 

Pandit Sheo Narain on behalf of the plaintiflfs-respondents raises a 
nreliminary objection that no decree has been drawn up by the lower 
Court in the form and majiner prescribed by the Code of Civil Proce- 
dure. Onthe record there is a decree-sheet signed by the Court in 
which the amount of costs incurred by each party is specified, but 
otherwise the form has been left blank and does not contain the 
particulars specified in Order 20, rule 6, Civil Procedure Code. 

Jlr. Moti Sagar on behalf of the appellants urges that the conclud- 
ing paragraph of the judgment is a decree and appealable as such. It is, 
however, quite clear from the Code of Civil Procedure that in the case 
of a civil suit it is contemplated that the judgment and decree should 
be quite distinct. S. 33 of the Code lays down that the Court, ^ after a 
es^e has been heard, shall pronounce judgment and on such judgment 
the decree shall follow. Order 20, rules 1 to 5, Civil Procedure Code, 
deal with judgments in original civil suits and rule 6 gives the particu- 
lars which are to be entered in the decree. Specified forms are pres- 
cribed for decrees indifferent classes of suits by Appendix D of the first 
schedule to the Code. It is, therefore, quite clear that in the ca^ of 
an original civil suit the decree must be quite distinct from the judg- 
ment. Order XLI, rule 1 of the Code, lays down that a memorandum of 
appeal shall be accompanied by a copy of the decree appealed from and 
(unless the Appellate Court dispenses therewith) of the judgment on 
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which ilicfcunM. Again S. 117 (2) (b) of the p»«icb Lend EevecM 

Act lays down that' the Eevenne Officer shall record a ^jiidgment an ' 

decree containing the particulars required by the Code of Civil Procedure 
to be specified therein. In Dtilhin Golah Koer v. Radha maari Koer 1) 
j. said; “I must add that had the point been raised, I should have felt 
a difficulty in holding that a paragraph in the judgment, not drawn up m 
the form of a decree, and not embodied in a separate form is wnt m 
the terms of the Code of Civil Procedure, a decree at all.” 

We agree with this view and have no hesitation in holding that 
there is no decree in the present case within the meaning of the portions of 

the Civil Procedure Code .above referred to, and therefore no appeal 

We, therefore, dismiss the appeal, but as we consider that the plain- 
tiffs were to blame for not moving the Court to draw up a formal decree, 
we leave the parties to bear their own costs in this Conrt. Pandit Sheo 
Narain says that he will advise his clients to move the lower Court 
now to draw up a proper decree. Msmisaed. 


19 Cal. 463 (P.B.) 
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IN THE COURT OP THE FINANCIAL COMMISSIONER 
OP THE PUNJAB. 


Revision Side. 


SoRjAN Singh 


No. 5 of 1919-20. (Decided on 29-3-1920^. 
Fagan, F.C. 

Versus 


Reve nue 


Applicant 

Basant SmGH and Others ^ 

Punjab Alienation of Land Act, S. 1 6— Temporary alienation of the 

deeJee-C. rCot“t‘7^ ® 

Held that a Civil Court could order the temporary alienation of the land of an 
agriculturist judgment-debtor in the execution of a decree The Col W “ 

therefore bound to obey the orders of the Civil Court in the’ matter i^P r 
S ev. relied, 8 P.R. 1917 (Rev.) Overruled ^ 

Revision from the order of the Commissioner of Jullundur Division. 

ORDER, 

The Deputy Commissioner and the Commissioner have disposed of 
the persent case m accordance with the view of the law taton • ^ ^ 

Kkan V, Parmanand (1). Ahmad 

That view was, however, subsequently dissenf-AN f,.. ■ 

Mohammad v. Mehar Singh (2) and should now be regarded bv airR 
Officers as overruled. ^ ^ ^11 Revenue 

and return the case to him for fresh decision. revision 

Revision accepted. 

11 1!; i r. I- c. 10 (E,,.) : 43 1. 0, w 



2 . PirajAB CASE-LAW, PART C [1920] 

IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

AppsllatB. EeTenue. 

No, 31 of 1919*20 (Decided on 5‘5-)£20) 

Maynard, F. C. 

Mr, Theophilto Appellant 

Versus 

Crown ■ Bespmide^it. 

Projttiotiott to Iiiglier grade of superiofeiideiit— order regulating — 
language not to receive' technical ©r strained interpretation— princir 
pies governing good service allowances i n para, 18 of Standing Order 
44— application to new system of grade promotions. 

It is not intended tBat tBe language of the order wMeh regulate© 
promotion to the higher grade of superintendent should receive % 
technical or strained interpretation. The principles, governing the good service 
allowances indicated in paragraph 18 of Standing Order 44, under which such 
allowances were to he given hy preference to the official w’ho had Been longest 
in the post of head clerh, provided he had Been at least 5 years in siicli 
a post and his work had been satisfactory, apply; to the new system of grade 
promotidns. 

Appeal from the order of the Commissioner of Amhala Division. 

. OEDDR, 

'fhe (juestion is one of promotion to the higher grade of Superinten- 
dent, carrying Bs. 200 per mensem. The nature of the appointment 
appears fi’om paragraph 177 of the report of the Clerical Establishment 
Committee. It does not affect the work to be done by the official concern- 
ed, bat only the pay which he draws. But the arrangement into two 
grades has superseded the old arrangement under which certain good 
service allowances were formerly given, 

„ The principles which governed those good service allowances are 
Indicated in paragraph 38 of Standing Order 44, The intention evidently 
was that these allowances should be given by preference to the official 
who had been longest in the post of Head Clerk (now renamed Superin- 
tendent) provided that he had been at least 5 years in such a post 
and that his work had been satisfactory. The same principles areappli- 
system of grade pr omotion which has superseded the 
allowances,- 

7 Applied with absolute strictness, these principles would esEclucIe the 
applicant (as well as some others) from promotion to the higher grade^ 
because he has not served in the appointment for 5 years^ But I propose 
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to deal with tlio matter as oue between ;Me33fav Tancered, Watigli, Nolda 
and Theophilms. 

The statement on the Oommissioaer's file shows that . the SEbstantiwa 
service of each of these four, in the appointmeat now called that of Sap- 

erlntendentj began as-followsfi- 

Mr. Tancred, March 1908. , : , 

Mr, Waugh, January 1916. 

Mr. Theophilus, March 1917. 

Mr, Noida, March 1918. 

I would not attempt to follow the petitioner into his technical argu- 
ments on the subject of Mr. Waugh's sabstantive appointment in the 
Karnal District Office. The only question on which there is room for 
any real difference of opinion is whether Mr. Noi la should be held to 
have served as Superintenieat longer than' Mr. Theophilus, because Mr. 
Nolda has acted (^. e., I understand, officiated) in other divisions. 

Having regard to the facts that Mr. Noida began to act as Head 
Clerk of a District office (Multan) as early as 1911, and that he con- 
tinued to act in similar positions in Civil and Public Works Department 
offices, up to the time of his permanent substantive appointment as Head 
Clerk at Simla, I hold that the Commissioner's decision on this subject 
was a reasonable and equitable one. It is not intended that the language 
of the orders which regulate promotions of this kind should receive a tech- 
nical or strained interpretation ; and, as has already been pointed out, Mr* 
Theophilus would not be entitled to the promotion if the strict rale requiring 
5 years’ service as Head Clerk or Superintendent were applied to his case. 

Appeal rejected. 


JN THE COURT OP THE PHsTANOIAL OOMMIgSIONEB, OP THE 

„ ■ PUNJAB..,,-"^. ' : 

Revision Side, Revenue* 

Ho, 47 of 1918-19. (Decided on 29-8-1919). 

Maynard, F, O. 

• JiWAN and others Applicants, 

Versus 

Mohammad Hayat DefendanU 

(i) Puejaib Land Revenue A ct, S. 44-" Entry in Revenue records— 
presumption.-,:,,' 

Entry in the revenue papers as to the facts stated by the tenant and 
admitted to be correct by the landlord, though not an agreement, is valuable 
piece of evidence and a presumption of truth arises in respect to thos 
facts. But a presumption that a fact is- correct is an entirely different thing 
from a presumption that an inference is justified. 
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(ii) Punjab Tenancy Act, S. 112 — entry in a record of rights— 
whether amounts to an agreement (328 of 1863 Act. — S. 2 ) 

A mere entry in tlie record- of rights does not necessarily amoant to 
an agreement, and in particular a mere voluntary admission by a tenant, 
even though recorded in the record of rights, will not operate to deprive 
him of his rightsf Entries other than those specified in the second }>art 
of S, 2 of Tenancy Act, 1863 and in S, 112 of the Tenancy Act of 1887 may 
or may not be agreements ae.jordiag to their tenure and to circumstances 
under which they were regarded, 18 P. R. 1882 ; 24 P, R. 1888 referred to. 10 F, 
R. 1901 Rev. ioHowed. 

Held, also, that the entry in question did not amount to an agreement 
binding on the parties, and the tenant was an occupancy tenant under S, 5 
(l)(ch’ 

Revision from the order of the Commissioner, Julandur. 

ORDER. 

I have heard Counsel for the parties. The so-called parcha tasdiq. 
which forms a part of the record of rights of the settlement of 1882, con- 
tains a passage, which I translate as follows: — 

Jiwan, tenant, on behalf of himself and his minor brothers made 
to-day the following statement: — My father came and settled in this 
Village in the Sambat year 1P02 (A.D. 1845), broke up the waste of 
Khasra No* 131 in that year and cultivated it thereafter. We have been 
in possession since his death and are entered as occupancy tenants in the 
former record. We broke up Khasra No. 156 in Sambat 1920*21 (A.D, 
1863-64). We are tbnantS'-at-will in respect to this and (here the record 
changes from the first person to the third) was stated that the rent 
was rent in. kind as inJcha^a No."3. ’ 

' ^‘Accordingly the»owner, Jalaj Din, admitted the statement of the 
tenants. Since the father of tenants cultivated the occupancy land 
at the time that he settled in the village, they must be recorded as occu- 
pancy tenants in respect of it, in accordance with S. 5 (3) of Act XXVIII 
of 1868. And the land which is non •occupancy land will continue to be, 
recorded as non•oocupanoy.’^ 

The first point to be noticed about this record is that it indicates an 
apparent misunderstanding cf the law contained in S. 5 (3) of Act 
XXV’III of 1868, on the part of the ofificer who passed the order and recor- 
ded the proceedings. He appears to have thought that the law drew a 
distinction between land cultivated at the time of the tenant’s first settle- 
ment in the village, and land cultivated by him thereafter. But the 
clause provides that a tenant who is at the date of the passing of the Act 
the representative of a person who settled as a cultivator in the village in 
which the land occupied by such tenant is situate, along with tlie founders 
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of th© village is to be deemed to bave a right of occupancy in tlie land' so 
occupied, wliether the land was occupied from the : time of first settlement 
or from a later date. 

The reference in the record to the rate of rent throws no light upon 
the question: because the rate of rent shown in khata No, 3 is the all-round 
rate of the village for all tenants, occupancy and non-occupancy alike 
(one fifth of produce together with 2^4 seers per maund lot expenses.) 

On the facts that were stated by the tenant and admitted by the landlord, 
the former was entitled to occupancy rights in the whole of the land in 
question. The only question in regard to which doubt arises is whether the 
tenant’s statement that he is not a non-occupancy tenant in a portion of that 
land constitutes an agreement waiving the occupancy status. It has been 
strongly urged before me that the mere fact that the statement is recorded 
in the Record of Rights makes it an agreement. But that is certainly not so. 
Both under S. 2 of Act XXVIII of 1868, and under S. 112 of Act XVI of 
1887, certain entries are to be deemed to be agreements. If ail entries were 
to be deemed to be agreements, merely because they are recorded in a 
Record of Rights, there would be no necessity for a provision of the law 
expressly declaring that some of them are to be deemed agreements. It is 
an inevitable inference that entries, other than entries specified in the second 
part of S. 2 of Act XXVIII of 1868, and in & 112 of Act XVI of 1387, 
may or may not be agreements under which they were recorded. 

It is a very significant fact that each of the two clauses which I have 
just cited, while providing that entries made before a certain date m 
respect of^ certain matters shall be deemed to be agreements, establishes 
this rule in respect of those matters specified and not in respect of other 
under the Tenancy Act. Chap ter. II of Act XXVIll of 1868 is excluded 
from the rules laid down in the second clause of S. 2 : and similarly 
there is no provision in S, 112 of Act XVI of 1887 in respect to entries 
determining the status of a tenant as an occupancy tenant or a tenant-at- 

will. It seems 'plain that the legislature had a deliberate intention of 
placing u].on a special footing entries purporting to determine occupancy 
or non-occupancy status, and of declining to naake the assumption that 
such entries were agreements unless their character as agreements was 
otherwise established. 

One of the rulings which has been cited, in order to show that the 
entry in this case is an agreement, is Ghazi v. Juma Khan (l). In that 
case landlord and tenant concurred in saying that the land had been 
given 20 years previously to the tenant in a cultivated state, that the 
tenant had effected no improvements, that the landlord cOiild not evict 
the tenant at pleasure^ and that the tenant agreed to pay a stated cash 

( 1 ) 38P, E. 18f2. 
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^ (ii) PEnjab Tenancy Act, S. 112— entry in a record of riglits— 
whether amounts to an agreement (328 of 1868 Act — S,- 2 ) 

A mere entry in the record . of rights does not necessarily amount to 
an agreement, and in pai'ticular a mere voluntary admission hy a tenant, 
even though recorded in the record of rights, will not operate to deprive 
him of his rights f Entries other than those specified in the second part 
of S. 2 of Tenancy Act, 1883 and in S. 112 of the Tenancy Act of 1887 may 
or may nob be agreements according to their tenure and to circumstances 
under which they were regarded, 18 P. E, 1882 ; 24 P, E, 1883 referred to. 10 F , 
E. 1901 Eev. Sollowed. 

Held, also, that the entry in question did not amount to an agreement 
binding on the parties, andthe tenant was an occupancy tenant under S. 5 

Revision from the order of the Commissioner, Julandiir. 

ORDER. 

I have heard Counsel for the parties. The so-called pa^cha tusdiQ^ 
which forms a part of the record of rights of the settlement of 1882, con- 
tains a passage, which I translate as follows:— 

Jiwan, tenant, on behalf of himself and his minor brothers made 
to-day the following statement: —My father came and settled in this 
village in the Sambat year 1P02 (A.D. 1845), broke up the waste of 
Ehasra No. 131 in that year and cultivated it thereafter. We have been 
in possession since his death and are entered as occupancy tenants in the 
former record. We broke up Ehasra No, 156 in Sambat 1920-21 (A.D. 
1863-64). We are tenants-at-will in respect to this and (here the record 
changes from the first person to the third) i‘ was stated that the rent 
was rent in kind as in khata No.^. ‘ 

“Accordingly theft-owner, Jalai Din, admitted the statement of the 
tenants. Since the father of tenants cultivated the occupancy land 
at the time that he settled in the village, they must be recorded as occu’ 
pancy tenants in respect of it, in accordance with S. 5 (3) of Act XXVIII 
of 1868, And the land which is non -occupancy land will continue to be, 
recorded as non- occupancy/* 

The first point to be noticed about this record is that it indicates an 
atpparent misunderstanding cf the law contained in S. 5 (3) of Act 
XXVIII of 1868, on the part of the ofificer who passed the order and recor- 
ded the proceedings. He appears to have thought that the law drew a 
distinction between land cultivated at the time of the tenant’s first settle- 
ment in the village, and land cultivated by him thereafter. But the 
clause provides that a tenant who is at the date of the passing of the Act 
the representative of a person who settled as a cultivator in the village in 
which the land occupied by such tenant is situate, along with the founders 
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of the village is to be deemed to have a right ^ of occnpaaey in tlie^ land so 
occupied, whether the land was occupied from the time of first settiemeBt 
or. from' a: later date, , . 

The reference in the record to the rate of rent throws no light upon 
the question: beoaus.e the .rate, of rent shown in khat<% No'« B is the- all-romd 
rate of the village for all' tenantSi occupancy and non-occupancy alike 
(one-'fifth of produce together with 2^4 seers per mamnd for expenses*) 

On the facts that were stated by the tenant and admitted by the landlordf 
the former was entitled to occupancy rights in the whole of the land m 
question* The only question in regard to which doubt arises is whether the 
tenant’s statement that-' he is not a non-occnpancy tenant in a portion of that 
land constitutes an agreement waiving the occupancy status. It has been 
strongly urged before me that the mere fact that the statement is recorded 
in the Record of Bights makes it an agreement* But that is certainly not so. 
Both under S. 2 of Act XXVIII of 1868, and under S. 112 of Act XVI of 
1887, certain entries are to be deemed to be agreements* If ail entries were 
to be deemed to be. agreements, merely because they are recorded in a 
Record of Eights, there would be no necessity for a provision of the law 
expressly declaring that some of them are to be deemed agreements* B is 
an inevitable inference that entries, other than entries specified in the second 
part of S. 2 of Act XXVIII of 1868, and in & 112 of Act XVI of 1887, 
may or may not be agreements under which they were recorded* 

It is a very significant fact that each of the two clauses which I have 
just cited, while providing that entries made before a certain date in 
respect of J certain matters shall be deemed to be' agreements, establishes 
this rule in respect of .those matters specified and not in respect- of other 
under the Tenancy Act. Chapter. II of Act XXVIII of 1868 is excluded 
from the rules laid down in the second clause of S* 2 : and similarly 
there is no provision in S. 112 of Act XVI of 1887 in respect to entries 
determining the status of a tenant as an occupancy tenant or a tenant-at- 
will* It seems ' plain that the legislature had a deliberate intention of 
placing U].on a special footing entries purporting to determine occupancy 
or non-occupancy status, and of declining to make the assumption that 
such entries were agreements unless their character as agreements was 
otherwise established. 

One of the rulings which has been cited, in order to show that the 
entry in this case is an agreement, is Ghazi v, Juma Khan {!)« In. that 
case landlord and tenant concurred in saying that the land had been 
given 20 years previously to the tenant in a cultivated state, that the 
tenant had effected no improvements, that the landlord could not evict 
the tenant at pleasure, and that the tenant agreed to pay a stated cash 

<1) 38 R E. 18f2. 



Tmalikana to the landlord in addition to tae revenue. Here obviously 
was an agreement made by way of compromise but it was an agreement 
nf t in virtue of a general rule of law causing all entries to be viewed 
as agreements, but in virtue of the arrangements which it embodied and 
upon which the landlord and tenant had agreed to compromise their 
d ifferences. 

Similarly, the findings in Radar Din v. Nur (2) arrive at the 
conclusion that the entries in a particular ease amount to an agreement 
under the second part of S. 2 of Act XXVIII of 1868, but they do not 
exclude from discussion the question whether another set of entries in a 
different case do or do not amount to such an agreement. 

Sahim Bakhsh V. Bahim Bakhsh [B], on the, other hand, definitely 
lays down the principle that the mere entry in the Beeord of Bights 
does not necessarily amount to an agreement ; and, in particular, that a 
mere voluntary admission by a tenant even though recorded in the 
Beeord of Bights, will not operate to deprive him of his rights. 

The question, therefore, in the present case remains, so far as 
previous rulings go, entirely an open one. It is whether the record which 
I have translated at the beginning of this order is an agreement. There 

is no general rule of law which determines it to be such. 

I think that it is plainty not an agreement. The 065cer who recorded it 
misunderstood the law, as has already been pointed out. Notwithstanding 
this fact — a fact which would tend in many cases to cause a particular 
sta^ment to be put into the mouth of a deponent—”it is possible that the 
•+or,«,-n* vnlTin-kAfirnrl the Statement that he was a tenant at-will in certain 
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Tke conditions of S. 5 (1) (o) , of; Act . XV!.. of , 1887 are : satisfied 
■ in respect to tlie land in ■ issne . in the 'present ;■ application. I . aeoept ^ 
the applications? and cancel the notice of ejectment on the ground that 
the applicant is a tenant under S. ' 5' (l) .(c). ' ..This'- order applies to 
present field numbers 816 ■ min« 817, ■ 818, 819, 820 ; making 23 bighas, ■ 
;12.^-blswasTn'-aU..v. 

Revision accepted^ 

IN THE COURT OF THE FINANOIAL COMMISSIONER OF, THE 

PUNJAB. 

Revision Side. ., -Revenue^ 

No. 10 of 191849. (Decided on 541.1919). 

Baca ' Singh' '; .v' ■ .^Applicant 

Versus 

Shahab Din and another ... ... Respondents. 

Punjab Alienation of Laiid Act, Ss 6 (1) and 7 (3)— Redemp- 
lion of usufructuary mortgage during its currency under S* 7 (3)— 
computation of amount in case of produce rent— interest— current 
interest at a reasonable rate on successive balance of the principal 
ouManding from time to time to be included. 

A mortgage informs (1^ was executed. The mortgagee was to receive 
the rent and the profits of the land, that is, in the case of a kind rent, the rent 
share of the produce “in lieu of interest and towards payments of the principal.” 
The mortgagor applied under S. 7 (3) for redemption. Held, that current interest 
on the successive balance of the principal sum should be charged against the 
value of the produce received by the mortgagee during the term of his posses- 
sion, as S, 7 (1) merely lays down that there can under no circumstances be 
any value of interest under the mortgage outstanding after the expiry of the 
stipulated term of the mortgage. In cases under S. 7 (3) of the Alienation of 
Band Act, in which a Deputy Oommissioner is required to decide whether the 
debt on a mortgage under S. 6 (D (a) of the Act has been, liquidated, he should 
include in that debt current interest at a reasonable rate on the balance of the 
principal outstanding from time to time at the successive harvests during which 
the mortgagee has been in possession under such mortgage. 

Revision from the order of Commissioner of Multan Division. 

ORDER 

In this case the respondent mortgaged to the applicant for revision 
ill kanals 5 marlas of land (the greater portion of it canal- irrigated) for 
Rs. 1,500 from Kharif 1912 for a period of 10 years. The mortgage was 
in the form permitted by S. 6 (l) (a) of the Alienation of Land Act under 
w-hioh the mortgagee is to receive the rents and profits of the land? that 
is, in the case of a kind rent the rent share of the produce, ‘Vn lieu of 

inttreH and towards payment o 1 the principal!^ 
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The respondent applied under S. 7 (3l of the Act for redemption, 
alleging that the mortgage debt less Rs. 430 had been discharged from 
the rents and profits already received and ofiering to pay the balance of 
Rs. 450. No local enquiry seems to have been made as to the profits 
catually obtained by the mortgagee. The Revenue Assistant roughly 

estimatedinoase what he considered those, profits must or should have 

been. He came to the conclusion that in the 7 years they had aniounted 
to Rs. 1,600 up to and inclusive of Rabi 1919. The Deputy Commissioner 
accepted the estimate and directed redemption as from and inclusive of 
Kharif 1919 without any further cash payment. 

With reference to these proceedings, I am not satisfied that there 

t1i0 mortgagee’s' receipts 

and inclusive of Kharif 1912. He apparently 
exact account of such receipts is not praoti- 
only be estimated but it is desirable that the estimate 
that made by the Revenue Assistant. 

to have been forgotten that current interest 
balances of the principal sum should be charged against 
,e received by the mortgagee during the term 
ortgagee. That value is iutended to cover not 
1 but the principal sum plus current interest,-— 
' ‘ s. As explained in Sultan 

7 (l) of the Act against the aocraal 
with the above remark S. 7 (l) 
ciroumstances be any 
outstanding after the expiry of the 


has been proper and adequate enquiry as to 
under the mortgage since 
takes rent in kind so that an 
cable. They can 
should be closer than 

Moreover, it appears 
on the successive 
the value of the pro duo 
of his possession as m( 

merely the principal sudd , , 4 . 

vide S 6 (1) (a) of Alienation of Land Act, 

of interest is in no way inconsistent 
merely lays down that there can under no 
balance interest under the mortgage 
stipulated term of the latter. 

In cases under S. 7 (3) of the - 
Deputy Commissioner is required to i 
gage under S, 6 (l) W of the Act has been liquid 
in that debt current interest at a reasonable rai 
principal outstanding from time to time at the sue 
which the mortgagee has been in possession under 
In this case the mortgagor admitted I 

.should be adjusted on the above principal, and ali 

application for redemption he offered to pay fts. 4? 
gage debt still due. 

Tor the above reasons, I am compelled tc 
and to direct that the case be disposed of de novo 
further enquiry. 

* . The respondent will pay applicant’s costs in 


this Court, 

Revision accepted' 



MST. TOTI V. MALTJKA 9 

'LIHORB HIGH COUET. 

Appellate. , Civil, 

No. 1689 of 1916, (Decided on 25-11-1920). 

3 hadi Lai, and Leslie* Jones, J. 

Mst. Toti and aaotlier ' Appellants 

Versus 

^ . , Eespondeni . , 

Penjalr Tenancy Act, S. 59 (1) (c)— Occupancy-tenaiicy— succes- 
sion to— custom. 

Held, fcliat succession to an occupancy tenancy is governed not by custom- 
ary law but by the provisions of S. 59 of the Tenancy Act and that unless the 
reversioner can prove that the land was occupied by the common ancestor, he has 
no locus standi to contest an alienation by the widow, of an Dcoupancy tenancy, 
and so far as he is concerned, the consent or otherwise of the landlord is 
immaterial. 

Second Aopeal from the decree of the District Judge, Gurdaspur. 
by Mr. Badri Nath Kapur, 

Respondent : — by Mr. Tek Ohand. 

'JUDGMENT."'' ^ ■ 

Leslie*] ones, t/.— ^Mst. Toti who inherited an occupancy tenancy from 
her husband Kirpa, gifted the property to her illegitimate son, Amar Singh, 
who obtained a mutation. The present suit was instituted by one Maluka 
who alleged that he was a collateral of Kirpa, descended from a common 
ancestor who occupied the land and, therefore, claimed a declaration 
that the alienation by Mst. Toti should not affect his reversionary rights 
after her death. 

The first Court dismissed the suit on the ground that the plaintiff had 
failed to prove that the property in suit was oecupied by the common 
ancestor of himself and Kirpa. 

The plaintiff appealed to the District Judge who held that the 
plaintiff was a collateral of Kirpa and without coming to any finding on 
the question whether the land was occupied by the common ancestor — a 
point, which in his opinion, did not arise— decreed the claim on the ground 
that Mst, Toti having only a limited estate could not alienate except for 
necessity unless she obtained the consent of all the landlords. 

Mst. Toti and her son have no w preferred a second appeal to this 
Court. The District Judge apparently failed to understand that succession 
to an occupancy tenancy is governed not by Customary Law but by the 
provisions of S. 59 of the Tenancy Act, and that unless the plaintiff can 
prove that the land was occupied by the common ancestor, he has no looms 
standi to contest an alienation by the widow, of an occupancy tenancy, 
because he is not her heir and is in no better position than any stranger, 
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even tliough he may be a collateral of her deceased husband. So for as he 
is concerned, the consent or otherwise of the landlords is immaterial. 

We allow the appeal, and as the District Judge has come to no 
findinc. on the question whether the common ancestor occupied the land, 
remand the case under 0. 41, rule, 23. O.P.O. to the District Judge for 
disposal according to law. Costs will be costs m the cause. 

Case, remanded, 

LAHORE HIGH COURT. 

A Ilf 

^ ® No. 48 of 1919. (Decided on 2-3-1920). 

Shadi Lai and Martinemi, 

SADDi SHOE .ad otherss 

Versif>s 

KikpaIaA and other • ^ 

(i) Punjab Land Revenue Act, S. 117 (2) (c)-Act passed m l 914 

substituted ‘Subordinate Judge for District Judge-Assistant Collector 
o «,»««!■ refeidinfi title acts as a Subordinate Judge— appeal 


was deemed to oe a - . i rljamii-fv 

which was competent to hear an appeal from a decree passe j i ^ • 
regarding title. But the Punjab Courts Act passed in 1914 substituteA the 
‘S^ordinate Judge’ for District Judge in S- 117 (2) (c) of the Land ® 

and there could therefore be no doubt that the Assistant Collector m the matter 
of the determination of the question of title was acting as Subordinate Judge 
and an appeal lay to the District Court from the decision of the sucti 
Eeventie officer. 

(ii) Appeal — Amendment in law not brought to the notice of 

Single judge— Division Bench hearing an appeal under Letters Patent 

may not uphold judgment which is wrong. 

Where an amendment in law is not brought to the notice of the bmole 
Judge hearing the appeal, the Division Bench hearing an appeal under the Letters 
Patent may not uphold the judgment of the Single Judge, specially when the 
matter is patefUt and the judginent is wrong. 

Appeal from the decree of Sir Heny Eattigan, C. J* 

Appellants "By N. 0 Pandit. 

Eespondenis By Sheo Narain* 

JUDGMENT 

. Shadi iaZ, J.— Upon a question as to title having been raised before 
him, the. Revenue Officer pro/ieeded under S. 117 of the Punjab Land 
Revenue Act to determine the question as though he were a Civil Court. 
Now, it is tme that under the Land Revenue Act, as it existed prior to 
1914, the Revenue Officer was deemed to be a District Judge for the 
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piirpcss of determining; the foram wliich was competent to hear an appeal 
from a decree passed by him in regard to a dispute of this character. But 
the Punjab Courts Act passed in 1914 substituted the phrase “Subordinate 
Judge'’ for “District Judge'’ in S. 117 (2) (c) of the Land Revenue Act, and 
there can, therefore, be no doubt that the Assistant CoUector in the matter 
of determination of the question of title was acting as Subordinate Judge 
of the and that the appellant was justified in filing his appeal in 
the Court of the District Judge. The order of the District Judge 
returning the appeal for presentation to this Court and that of the learned 
Judge of this Court dismissing the appeal as barred by time prO'ceed upon 
assumption that the law as originally declared in S. 117 (2) (c) has not 
been subsequently amended ; and they must be set aside, 

Mr. Sheo Narain for the respondents frankly admits that the appeal 
in view of the amendment mentioned above Was rightly presented to the 
District Judge, but the learned Advocate contends that this amendment 
was not brought to the notice of either the District Judge or the Judge in 
Chambers, who dealt with the matter, and that tli© .Division Bench, liearlng 
an appeal under the Letters Patent, should net, therefore, interefere with 
the judgment of the Single Judge, Considering that the matter 
is patent, and that the amendment in the law was not noticed either 
by the Counsel or by the Court, we see no reason why we should uphold the 
judgment which is admittedly wrong. 

We, accordingly, set aside the judgment of the learned Judge in 
Chambers as well as the order of the District Judge returning the appeal 
for preseufaTion to this Court, and direct that the memorandum of appeal be 
returned to the appellant for presentation to the District Judge* The Court- 
fee on the memorandum of appeal jihall fe© refunded and other costs shall 
be borne by the parties themselves, 

Ap%nal accepted. 


IN THE COTIRT OP THE PINANOIAL GOMMISSIONBR OP THE 

PUNJAB, " 

Appellate Side, Eevenue, 

No, ^8 of 1910-20 (Decided on 18-5-1^20,) 

MaynardyB^C, 

Ababaj^ Khan . ^ ■ Appellant- 

Verstis 

Kahla Sitoh Rmpondenl^i 

Sufedpo!sh‘^appoinlm©Bt*-^md€btedm of candidate — disqualifi* 

cmtiou. 

Held, ‘that *a person whose financial position is not satisfactory should not 
?a^>pointed a Siifedposh. 

Appeal against the order of Commissioner, Juliunder Division^ 
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, ' ORDER. 

The statement made in Sheikli Asghar All’s order that EaMa Singh is m 
debt should "be verified. File returned for this purpose, 

I have heard Counsel for the parties and considered the district report 
on Kahla Singh^s indebtedness. The enquiry which has now been made 
shows that Eahla Singh’s financial position is not satisfactory. I therefore 
set aside the order appointing him and return the case for a fresh appoint*' 
ment to be made* 

Gas&remand&d. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF 
THE PUNJAB. ■ 

Revision Side. " Sevenue* 

No. 32S of 3919-20. (Decided on 6-12-20) 

Maynard, F\ 0> 

Dial. Sitoh., ............... ^r ApplUant 

Versus 

Indar Singh . . . . . — Other sMe, 

Lambardari — appoiistment — hereditary claim— -want of assistance 
in the War. 

Held, that even when a Lambardar is punished by dismissal far failure 
to assist in recruiting, the family is not to be excluded for this reason from 
the right to succeed to the Lambardari and the fact that a man, not at the 
time having an official position as Lambardar, failed to help is not a reason for 
es;cluding him when the succession opens. 

Revision against the order of Commissioner^ Juliandur Division* 

I have heard Pleaders for the parties. Dial Singh is the hereditarily 
entitled claimant, being related to Ohughatta, the late Lambardar, through 
Ohughatta^s grandfather Sardool Singh, and being a member of the eldest 
branch of Sardool Singh's descendants. The respondent is not a descend- 
ant of Sardool Singh, but of Sardool Singh's brother. 

Th e only reason for not appointing the hereditary claimant is that 
neither Ohughatta nor he gave proper assistance during the War, presum- 
ably in the matter of recruiting. It has been held by this Court that even 
V hen a Lambardar is punished by dismisal for failure to assist in recruiting, 
the family is not to be excluded for this reason from the. right to succeed 
to the lambardari and the fact that a man, not at the time having an 
official position as Lambardar, failed to help, is not a reason for excluding 
him when the succession opens up. 

I-: ' ^ Accepting the application I appoint Dial Singh to be lambardar. At 
th^’ 'Same time I note that he will render himself liable to dismissal if he 
does not, reside in the village of which he is Lambardar. No order as to costs. 



MANAKOflAND. 

m THE COURT OH FINANCIAL COMMISSION OF THF PUNJAB, 

Bevision Side, , Revenue^, 

No. 9 of 1919-20. (Decided on 7-8 20.) 

Maynard, F, <7. 

;Ea,ttan: Ohand . ^ •••: Applicant 

Versus 

Manak Ohand and others ... .. Other Side, 

Punjab Land Revenue Act, S, 37 — mutation to accord with 
existing conditions. 

The Civil Court decree ordered delivery of possession to B. &. M. jointly. 
The mutation was ejected accordingly. Subsequently the mortgagor redeemed 
the mortgage from M. Held, that the entry in the Bevenue Records should show 
that the rights of B. under the order of the Civil Court were unaffected by the 
redemption from M. 

Revision against the order of Assistant Settlement Officer, Lahore. 

ORDER, 

The parties are before me and I have heard the argmnents of Manak 
Ohand. The order of the Civil Court, as noted in my order upon Revision 
No. 1.7 of 1918-19, was for the delivery of possession to Ratau Chand and 
Manak Chand. In order that effect may be given to the intentions of the 
Civil Courts, decree, I order mutation in favour of Rattan Chand and Manak 
Chand jointly, accepting this applioaLon and giving costs in favour of Rattan 
Chand 

ORDER. 

I have h^ard the parties in this case, in which the mortgagors apply for 
review of the order which was passed as between the mortgagees. It now 
appears that on September 30th, 1918, mutation No. 483 was sanctioned by 
which the land was shown to have been redeemed from mortgagee up t# 
that time, owing to the error of the Revenue Officers in mutating pos- 
session in favour of one mortgagee only, the land was shown as mortgaged 
only to Manak Chand, 

It is necessary now to give effect to the mutation by which the land 
was redeemed from Manak Chand while maintaining such rights as Rattan 
Chand has under the decree of the Civil Court, ordering delivery of pos- 
session to Rattan Chand and Manak Chand jointly. This can best be done 
by entering in the remarks column of the Jamabandi a note to the effect 
that, on the basis of the order of the Civil Court, the Financial Commis- 
sioner had ordered mutation in favour of Rattan Chand and Manak Chand 
jointly, but that, attention having been drawn by the mortgagors to the fact 
that they had already redeemed the mortgage from Manak Chand, and 
that a mutation giving effect to this redertlption had already been ordered 
the Financial Commissioner reviewed this order and directed that the entry 
should show that the rights of Rattan Chand, under the order of the Givi! 
Court, were unaffected by the redemption from Manak Chand. 
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. ' .IN'THE COURT OP THE FINANCIAL UOBIMISSIONER OP 

PUNJAB.'.. 

Re vision Side. Revenue. 

No. 164 of 1919-20^ (Decided on 4-6-1920.) 

■' Maynardi 

Oh, Kehei Singh ■ Applicant 

Versus 

Crown Other side, 

Sufedpcsh---di8missal-~-failiire to attend on a Deputy Commis- 
sioner s visiting day^-no ground for. 

Held, that neither the failure to come on a Deputy Commissioner's 
visiting day nor his attempts at excusing himself by a conventional pretence 
are good grcunds for the dismissal of a sufedposh. The dismissal must be justifi' 
ed on sibstantial grounds of neglect of dutjn 

Revision against the order of the Commissioner, Ambaia Division, 
ORDER. (2-5-1920.) 

In this case a notice was issued by the Deputy Commissioner to 
certain Zaildars and Sufedposhes directing them to come to see him on any 
Monday or Saturday up to the end of July on the alternative’ daysi 

July 18...... .1. Saturday 

July 21 . . . . . . . . Monday 

July 26, Saturday 

July 28 .... . . ............. Monday 

Kehri Singh arrived on the 80th (Wednesd&y). When taken to task fcr 
not presenting himself on one of the days prescribed he shuffled and said 
he had missed the train: but neither his failure to come on the Deputy 
Commissioners visiting day, nor his attempts at excusing himself by a 
Ijpnventional pi etence, are good grounds for the dismissal of a sufedposh. 

If dismissal is to be jus tified, it must be justified on ^^substantial 
grounds of neglect of duty. 

It is not plain to me whether the Commissioner considers Elehri 
Singh's neglect of duty (apart from the late arrival and the| pretence of 
missing the train) so serious as to justify dismissal, and I return the 
case to him for explanation on this point. 

r ORDER. (4-6-1920.) 

The Commissioner leporting on the above order, lays stress upon 
the negligence of the applicant, subsequent to the date of the rewards which 
were conferred upon him fcr his valuable services at an earlier stage, Like 
many persons, the applicant appears to have thought that, having done 
a piece of good work — and been rew’-arded for it, he ^vas entitled to sit down 
and draw his allowances for nothing thereafter. 

with a person who makes this particular 
mistake is to bring home to him the fact that he must work if he wishes 
to keep his place. 
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I accept the appeal to this extent, thati in consideration of the good 
services of the appilGant; at an earlier stage, I restore him to the position 
of Sufedpush on probation for two years, and with the loss of one years 
emolnments. At the end of the period of probation he wi!l be removed if 
his work is not completely satisfactory. 

Appml (icc€%ite4 . 

m THE COURT OF THE FINANCIAL OOBiMISSIONEE 
OF THE PUNJAB- 

Revision Side* Revenue- 

Nc, 142 of 1919-20. (Decided on 6-8-1920). 

Mayhardf F, 0^ 

Ram DAsandanolhtrs Applicants 

Versus 

Udmi Other side 

(i) Punjab Tenancy Act, Ss. 99 and 84 (3) — no doubts about 
jOTisdicticn— reference to High Court unjustified. 

Held, that where there was no donbt that a case;veas cognizable by a Reve- 
nue Cenrt, reference of the question to the High Court "was unnecessary. 

(fi) Punjab Tenancy Act, S. 14 and Punjab Land Revenue Act, 
S. 141—tenants in cultivating possession-— delivery of possession by beat 

of drum suffices to establish the relation of landlord and tenant. 

Where a decree-holder was given possession of land by the beat of 
drum and proclamation, the tenants being' in cultivating possession at^ the 
time, held, that there was suMcient compliance with the provisions of law 
60 as to enable th^ decree-holder, landlord toj.,bring a suit for damages 
in lieu of rent of land. 

Case forwarded by the Commissioner of Ambala Division* 

ORDER. 

I have heard the appellant and the counsel for the respondent. 

I have no doubt at all that the case is cognizable by a Revenue 
Court, and it is unnecessary To refer this question to the High Court. 

In the order of the Tahsildar of Sonepat, dated 6-5-19 18, which 
dealt with the claim of the present applicant in respect to the kharif 
of 1917, it is clearly stated that, although physical possession was 
not delivered to the present applicant, landlord’s possession was given 
to him in the usual way by beat of drum* Now this delivery of 
possession was quite sufficient for the purposes of this case, and it 
apparently gave to the present applicant that position, and that rela- 
tion towards the tenants in cultivating possession, which were essen- 
tial to his success in the present litigation. Though it is too late 
now to upset the findings of the Revenue Courts in res^^ to the 
produce of the kkurif of 1917, those Courts must not in dealing with 
the produce of Eabi of 1918 (or with the produce of later harvests, 
if there should be subsequent litigation regarding those harvests), fall 
again to the same error. 



Applicant 
Other side. 
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IN THE COURT OP THE FINANCIAL COMMISSIONER OP THE 

„ . PUNJAB. 

Revision Side. 

No. 164 of 1919-20, (Decided on 4 - 6 - 1920 .) eveniie. 

^ Mammrdf F, C, 

Oh, Ivehri Singh ^ t. * 

Applicant 

Versus 

Crown 

Other side, 

bufedposh-disiMissal-failure to attend on a Deputy Commis- 
sioner s visiting day— no ground for. 

. the failure to come on a Deputy Commissioner’s 

visiting day nor his attempts at excusing himself by a conventional pretence 
are good pcunds for the dismissal of a sufedposh. The dismissal must be justifi- 
ed on sibstantial grounds of neglect of duty. 

Revision against the order of the Commisslonei*, Ambala Division. 

ORDER. (2-5-1920.) 

In this case a notice was issued by the Deputy Commissioner to 
certain Zaildars and Sufedposhes directing them to come to see him on any 
Monday or Saturday up to the end of July on the alternative' days, 

Saturday 

f ^^21 

Saturday 

Kehri Singh arrived on the 80th (Wednesday), When taken to task fcr 
not presenting himself on one of the days prescribed he shuffled and said 
he had missed the tram: but neither his failure to come on the De{ uty 
Commissioner's visiting day, nor his attempts at excusing himself by a 
^conventional pretence, are good grounds for the dismissal oi a sufedposh. 

If dismissal is to he justified, it must be justified on ^substantial 
grounds of neglect of duty. 

It is not plain to me whether the Commissioner considers Kehri 
Singh's neglect of duty (apart from the late arrival and thef pretence of 
missing the train) so serious as to justify dismissal, and I return the 
case to him for explanation on this point. 

OEDER. (4-6-1920.) 

The Commissioner leporting on the above order, lays stress upon 
the negligence of the applicant, subsequent to the date of the rewards which 
were conferred upon him fcr his valuable services at an earlier stage, Like 
many persons, the applicant appears to have thought that, having ’ done 
a piece of good work-and been rewarded for it, he was entitled to sit down 
and draw his allowances for nothing thereafter. 

The proper way to deal with a person who makes this particular 
mistake is to bring home to him the fact that he must work if he wishes 
to keep his place. 
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_ I accept the appeal to this extent, that, in consideration of the good 

T ^ P^^ition 

o± Sufedposh on probation for two years, and with the loss of one year’s 

emolutnents. At the end of the period of probation he will be removed if 

his work is not completely satisfactory. 

Appeal accepted . 

M THE COURT OE THE PIN AN CIAL COMMISSIONER 

^ OP THE PUNJAB. 

Revision Side. t? - 

Nc, 142 of 1919-20. (Decided on 6-8-1920). 

Mayt.ard, F. C, 

Ram DASandanolhers ApplioaMs 

Versus 

U0MI 

Other side, 

(i) Punjab Tenancy Act, Ss. 99 and 84 (3)-!,o doubts about 

jurisdiction- reference to High Court unjustified. 

nue '"’I'sre t^ere was no doubt that a case;was cognizable by a Eeve- 

^^iT Pu£rTl„n tlie High Court was minecessary. 

c - A' njab Tenancy Act, S. 14 and Punjab Land Rovenue Act, 
a. 141 tenants m cultivating possession-delivery of possession by beat 

‘^*V\’“erri^decree relation of landlord and tenant. 

drum and Ll? possession of land by the beat of 

Sr held th^ r ® “ cultivating possession at the 

so as tr compliance with the provisions of' law 

in lien of rent of land." ^ toj..bring a suit for damages 

Case forwarded by the Commissioner of Ambala Division. 

TV. L. ORDER. 

a'ie eard the appellant and the counsel for the respondent. 

Conr7^ cognizable by a Revenue 

, and It IS unnecessary lo refer this question to the High Court. 

the Tahsildar of Sonepat, dated 6-5-1918, which 
iqiT^ -i c aim of the present applicant in respect to ih.6 kharif 
L a v r clef ty stated that, although physical possession was 
not delivered to the present applicant, landlord’s possession was given 
to him in the usual way by beat of drum. Now this delivery of 
possession was quite auflacient for the purposes of this case, and it 

applicant that position, and that rela- 
f . 1 t ^ ^ tenants in cultivating possession, which were essen- 

la. to his success in the present litigation. Though it is too late 
n w o npse the findings of the Revenue Courts in respect to the 
produce of the khaHf oi 1917, those Courts must not in dealiug with , 

e pic uce of Rabi of 1918 (or with the produce of later harvests, 

It there should be subsequent litigation regarding those harvests), tall 
again to tlie same eiTor, 



proceedings, 


accepttd^ 


Applicant 
Other side 
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Setting aside the order of Shah Bahim Bakhsh, ^ dated 27th 
Cctol-.er 1919, m so far as it deals with the applicant’s claim to a 
share of produce for the Eahi of 1918, I direct that this claim be 
reheard on its merits, and with due regard to the fact that posses- 
sion appears to have been delivered in the usual manner, in execu- 
tion of decree, by proclamation and beat of drum, I give the costs 
of the present proceedings m favour of the 

IN THE COURT OP THE FINANCIAL COMMISSION BR 
OP THE PUNJAB. 

. . c-j Revenue 

Bevjsion ^ gg 1919.20. (Decided on 17-5-1920). 

Maynard, F- O. , 

Applicant 

Pefsus 

Other side 

Blcroo , 1 . 

Lambardari— hereditary claims. , . > 

■Held that there is no justification for passing over the uncle of decease 
Damh^fdar where the post was an amalgamation ofthe^deceased-s hereditary 
^OsT and Ihe post of the rival candidate’s adoptive father, reduced on the 

death onheMter^^_^^tt^e order of the Commissioner of Ambala Division. 

ORDER. (12- 1-20) 

I’he facts appear to have been misapprehended. Rati Ram’s Lambar- 
dari was Bhadray and Baisul, which he inherited from 

his Mai and miscellaneous which he obtain- 

ed when a reduction was effected on the death of Udhe Ram, the respon- 
A Pc ndontive father. This reduction was effected, m accordance 
wUh the intentions of the Settlement Officer, by order of the Financial 

Oommmmoner^ d^ajed 18 1^19 j t 

when, it was decided to reduce his father’s Lam&ardar land amalgamate 

it with that held by Rati Ram. . 

There appears to have been no justification for passing over Jitu. 

the tincle of the deceased Rati Bam. , , r. * 

Before issuing notice to parties I return the case to the lower Court 
to ascertain whether there is anything further to be said in imstification 
ot the order passed. 

It now appears that the facts are as stated in my order of 12-1- 
1920 and that Jitu was passed over under a misapprehension. Accepting the 
■ application, I appoint Jitu to be Lambardar : with costs m the present 


CURRENT 


Punjab Case-Law 

Revenue Rulings 

: V lesi. 

IN THE OOUET OP THE FINANCIAL COMMISSIONER OP THE 

PUNJAH..y 

Revision Side. Revenue. 

No. 103 of 1920.21. (Decided on 30-3-1921), 

Fagan, F.O. 

Mohammad Ilahi Applicant 

Versus ■ 

Fazl Ilahi Eespondent 

Zaildar— resignation of — cannot be made conditional on the son 
being appointed in his place. 

Held, that the Land Eevenue Rules do not apparently contemplate, at all 
events they do not expressly mention, resignation of his office by a Zaildar, but 
there is nothing to preclude an unconditional resignation, though a resignation 
conditional on the succession of a particular person designated by the resigning 
Zaildar is obviously opposed to the spirit of the rules regulating the succession to 
Zajldaris, 

Revision, from the order of theOommissioner of Lahore Division, 

See my order of 4th January 1921, whieh may be read with the 
present one.', V . ' V-;, 

The coarse which has been adopted by the Collector in this case is 
distinctly inconvenient, and is not, I think, at all what is contemplated by 
the Land Revenue Rales. 

The resignation put in by Hayat Mahammadi though not in terms 
conditional on the succession of his son, the respondent, to the Zaildari to 
be vacated has been treated as such by the Oollector and was doubtless 
intended by Hayat Muhammad to be so treated. When a Zaildar is too 
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old to perform personally tbe duties of bis office, the usual and proper 
course is for a substitute to be appointed (Land Revenue Rule 27), This 
was the arrangement in force in this case up to the time that the present 
proceedings commenced and it is not clear why it was necessary to dis- 
turb them except that, as often happens in such circumstances, Hayat 
Muhammad wished to secure the reversion of the Zaildari for his s6n who 
had been acting as the substitute* I can see no reason why the resignation 
should not have been refused and the existing arrangement continued 
for the life of Hayat Muhammad. The Land Revenue Rules do not 
apparently contemplate, at all events they do not expressly mention, resig- 
nation of his office by a Zaildar, but there is nothing to preclude an un- 
conditional resigration, though a resignation conditional on the succession 
of a particular person designated by the resigning Zaildar is obviously 
opposed to the spirit of the rules regulating the succession to Zaildaris. 
The initiation and prosecution of needless proceedings in connection with 
such posts, as in this case, is to be deprecated* I direct, therefore, that 
the resignation of his post tendered by Hayat Muhammad, which I regard 
as in substance conditional, be refused and the respondent continue to act 
as his substitute. 

Order Accordingly, 

Order of 24th January 1921 referred to above is as follows : — 

It is I think generally best in these cases to refuse resignation and 
to allow the son to continue as Sarbrah during the father’s life- time. 
The resignation is often tendered in order to force the claims of the son. 
Moreover, it is not clear that the son in this case is yet a Lambardar. 


m THE COURT OR THE FINANCIAL COMMISSIOJNER OF THE 

PUNJAB. 

Revision Side, Revenue. 

No. Ill of 1919-20. (Decided on 19-4-1923). 

Casson, F. O, 

Messrs. Kalu Mal-Shori Mal AiwUccmtB, 

I Verstis 

Crown Respondent, 

Excess Profits Act-— Assessment under — validity erf* 

Held, that the whole assessment tinder Excess Profits Act is of extremely 
doubtful validity in view of Government of India Letter 2017 P, dated 11. 8. 1919* 

Revision from the order of Collector of Income-Tax, Amritsar, 

ORDER, 

It is difficult in this case to be certain of tbe basis of calculation, but 


KALU MAL SHOEI MAL i;/ CROWN 
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tkere are 'One or ' two considerations which have been' overlooked by the-: 
Assessing Officers. ^ , 

: ' .As'the Rs. 5O5624 is the proceeds of interest invested in the business 
and we know the rate of interest Rs, 5-10-0 per cent. , at which, this interest" 
has been drawn, we can calculate what the captial invested amounts to. 
We do not know whether this capital does or does not include capital 
invested in the firms of which the appellant is a partner or no tr hut it 
seems quite probable that the share of income from those firms creditable 
to appellants’ account may represent the full gross income including interest 
on any capital invested and in a fiscal act of this kind as there is no 
certainty on the point, we ought to make the assumption most favourable 
to assesses. His agent also on being questioned by me, and without I think 
in the least understanding the ultimate object of my question says that 
the item Rs. 50,654 is interest on capital of the firms wholly owned by 
appellant. He also says that the appellant has invested capital in the 3 
other firms according to his share. If this is correct v e must add to the 
total capital an estimated amount for the 3 shops, assuming that we do 
take them into account at all. The only excuse for doing so is that we 
know the Standard profits of the whole 10 shops, based on method given 
in S. 6 (b) of the Act. We do not know the Standard profits of the 7 
shops separately and we assume that no part of any Excess profit arises 
from Excess profits from the 3 shops, because the income from these 3 
shops is small. It is only on these assumptions that the figures of the 3 
shops can be included in calculating Excess profits duty at all. 

Counsel would have me adopt the capital method of assessing 
Standard profits as given in S. 6 (l) a and also include capital used on the 
3 shops but exclude income of the 3 shops. This would be wrong. If we 
adopt the capital method then we must base it only on capital used in the 
seven shops and this capital comes to some 9 lakhs of rupees calculating on 
sum at Rs, 5-10 0 per cent, required to produce Rs, 50,624 but equally 
as we exclude capital used on the 3 shops so we must if this method is 
adopted exclude the income from the 3 shops. 

There is another point. The income from rent is mainly if '’not entirely 
income from shops taken on mortgage with money derived from profits of 
the business. This in no way justifies including this rental income, I 
would assume that out of Rs. 8,805, Rs, 2,419 is rent on outside build- 
ings taken on mortgage : — 

To get profits of 7 shops we must exclude this leaving not assessable 
sum of Rs, 108,419— 2, 419 = or 106,000. 

The figures then are • Rs. A. P, 

Profit for accounting period ... 106,000 0 0 

Normal profit at ten per cent. 


4 
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.. 9G,0G0 0 0 


oa capital 


Excess prcit . * 

50 e. of tMs-^dedtict 
Rb* 661-5-0 income-tax 


■ . 7 0 

Against Rs. t, 919-11-0 assessed 

The -whole assessment under Excess Profits Act seems to me however 
to be of extremelF doubtful validity in view of (Government of India letter 
2017 F, dated 11th Angnst, 1919. I should have said with all respect to 
Mr. Watkin's opinion, that the businesses were separate r — 

If this is right then tax ought to be reduced to the amount leviable as 
Super Tax viz, Rs. 3,242-10-6. At least the case is a doubtful one. 

I accept the appeal and remitting the Excess profits duty direct that 
Rs. S, 242-10*6. he levied as Super-tax. 

Appeal accepted^ 


IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

'PUNJAB. 

Revision Side . ♦ .. ... .. .. .. ..Revenue. 

No. 123 of 1920-21. (BecidedloB 28-7-1921}. 

Fagan, F, C. 

Eahmm ullah and others AppMcants^ 

Umar and others... ... ... .. Eespondents. 

Panjab Tenancy Act, Ss» 68, 72— Compensation for enhancement 
and ejectment— two different mattera 

*Keld, that the accupancy tenant should receive in respect of Improvefment^ 
made such a sum as will, in spite of the enhancement of his rent enable him to 
recoup himself completely for his capital expenditure plus interest thereon 
incurred on the insprovements in the same time as he would have so recouped 
himself, had such enhancement not been allowed. The main necessity is that 
the tenant should be properly and equitably compensated; which in the case of 
enhancement means that he should not be placed as result of the enhancement 
in a worse position for fully reconping himself within a reasonable period for 
capital expenditure than k© was prior to the enhancement. Held further, that 
compensation for improvement on enhancements is a very different matter to 
similar compensation when due o-n ejectment, 1 P. R. 1902 (Eev.) followed. 

Revision from the order of the Commissioner of Ambaia, 


EAmAT TIHLLAH v. TO 5 

ORDER. 

This order will deal with, and dispose of appeals Nos. 45 and 43 and 
Revision Cases Nos. 123-127. I see no reason to interfere as regards 
the rates of enhanoeme at which have been decreed. They are certainly 

not excessive as against the tenants. 

Theqiiesdon of compensation for improvements has been dealt with at 
considerable length both by the original Court and by the Commissioner 
on appeal, and both have referred W Natha Singh v. Bwm (l) in which the 
same question was considered though not perhaps with reference to funda* 
mental principles. 

There can be no doubt that S. 6B, Punjab Tenancy A-ct, renders it 

imperative that an occupancy tenant who has made improvements to his 

tenancy, prior to a suit for enhancement of rent, should receive compen- 
sation for such improvements porior to any enhancement which may he 
decreed taking effect. S. 72 nrescribes certain maiters which have to 
be considered in determining the amount of that compensation ; and the 
matters have to he considered in determining the oompensatioo which it is 
equally imperative to award to an improving tenant who is to be ejected- 

ISTothing is provided in any section as to whether the occupancy tenant 
whose rent is being enhanced and the tenant who is to be ejected are to 
be compensated on the same or on different scales, in respect of improve- 
ments previously made. A priori it seems clear enough that there is a 
practical distinction between the two cases, in the first case the occupancy 
tenant is assured of the further and future enjoyment of the result of this 
improvements ; while in the second the tenant will v ith equal certainty be 
deprived of them. Tn the latter case the maximum theoretical limits of 
compensation to be awarded is that portion of the capital expenditure 
incurred by the tenant on the improvement, plus interest thereon, which up 
to date remains unreconped from the extra produce derived by the tenant 
from the improvement. The above seems to be the outcome of the con- 
siderations specified in S. 72, Punjab Tenancy Act ; and a tenant who is to 
be ejected would generally be entitled to compensation for improvements 
On the above scale. It seems fair that an occupancy tenant with fixity of 
tenure as well as fixity of cash rent should receive compensation for 
improvements on enhancement of rent on a less liberal scale. Section 68 

of the Act does not mention, much less does it prescribe 
such distinction between the two classes. On the other hand, 
so much discretion is allowed to the Bevenue Court by the Punjab 
Tenancy Act, As regards the amount of compensation to be awarded that 
S. 68 can scare Jy be interpreted as precluding such a distinction between 
(i) 7 P. B. 1902(Eev.) 


G 
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tli6 two classes of cases tinder reference. Tlie rongli practical rale laid down 
in tlie latter part of Natha Singh v. Bum (l) amounts in effect to this : — “ 


That on enhancement of the rent of an occapancy tenant he must be 
paid as compensation such portion of the capital expenditure incurred by 
him on improvements made prior to such enhancement as remains unre- 
eouped up to date. On the other hand, the more equitable theoretical 
rule would appear to be this ; — 

The occupancy tenant should receive in respect of improvements 
made such a sum as will, in spite of the enhancement of his rent, enable 
him to recoup himself completely for his capital expenditure, plus interest 
thereon, incurred on the improvements m the same time m he would have 
so recouped himself had such enhancement not been allowed. Mo doubt 
the calculations necessary for arriving at the above theoretical compensa- 
tion would generally be difficult and often impracticable ; but the consi- 
derations adduced above indicate that compensation for improvements on 
enhancement is a very different matter to similar compensation when due 
on ejectment. 

It can be shown without much difficulty that in the former class of 
cases the compensation to be paid to the tenant should bear to the original 
capital cost of the improvement a certain proper fraction of the proportion 
which the amount of enhancement decreed, including therein any portion 
of such enhancement due to an immediately preceding enhancement of land 
revenue assessment at settlement bears to the value of the extra annual 
produce due to the improvement. The proper fraction itself depends on 
the period which has elapsed since the improvement was completed and on 
the rate of interest assumed. On the other hand, in the case of a tenant 
ejected the amount of compensation would be the above proper fraction of 
the original capital cost. It -follows therefore that compensation in the 
first case, that of enhancement, should bear to compensation in the second 
case, the proportion which the enhancement decreed bears to the value of 
extra produce due to the improvement. Such proportion will generally be 
small and will depend largely on the pitch of the current land revenue 
assessment. 


I quite agree with the Commissioner therefore that the compensation 
for improvements need by no means always equal the initial capital cost 
of the latter. Indeed that it should do so would be absurd even in some 
cases of ejectment, where, e. g., the improvement was an old one. Such a 
result is not one contemplated by the Puniab Tenancy Act nor by N'atha v, 
Bura (l). At the same time the whole question is one which in individual 
cases should be approached from the point of view of the tenant rather 
than from that of the landlord. The main necessity is that the tenant 


stOiiM be properly aad equitably compensated;, wHck in tlie .case of en- 
hancement means tba^^ he should not foe placed as a result ' of ' the ■ enhance- 
ment, in a worse position for ' fully recouping himself within ' a reasonable 
period for capital expenditure incurred than he was prior to the enhance- 
ment.' ' •' 

It is not quite easy to follow the Commissioners’ calculations; but 

the upshot of them is that he takes oae-tenth of the capital oost of constrao- 
tion of a well as the proportion due as compensation to the oooupanoy 
tenant on the assumption that the well was completed and in working 
order immediately before the institution of a suit for enhancement, the pro- 
portion being reduced i?fO mta in the case of wells which have been in 
existence for a longer period. The proportion of one-tenth is, I am disposed 
to think, fair, and certainly not illiberal as against the tenants. The 
present land revenue assessment of the areas involved in all the. suits 
appears to average about 8 annas per kaeha bigha which is equivalent to 
about B.S. 2-6-0 per acre, So far as 1 can calculate on the data available 
it would seem that, as a result of the enhancement now decreed, the 
occupancy tenants are at present paying roughly one rupee per acre more as 
rent, including land revenue and cesses, than they were prior to the decree 
and prior also to the recent re-assessment of land revenue. Bupees 10 per acre, 
on the other hand, is certainly not an over-estimate of the value of the extra 
produce per acre due to the presence of well irrigation. So that on the prin- 
ciple indicated in paragraph 5 above the proportion of ore-tenth of original 
capital cost adopted by the Commissioner, is not too small so far as the 
occupancy tenants are concerned. On the whqle, then, I see no reason to 
interfere with the Commissioner’s award of compensation. The two 
appeals and the three applications for revision with which this order deals 
are accordingly all dismissed. No order as to costs* 

Revision dismissed. 



IN THE COURT OF THE FINAlNOIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 157 of 1920-21, (Decided on 30-7-1921). 

Fagan^ F, G. 

Sampuean Singh and others Applicants 

Versus ' 

Guebachan Singh and others Respondents. 

Punjab Land Revenue Act, S. 37--Matation preGeedings— appeal 
against decree pending— mutation not to be deferred. 
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. A decree is, to ..be presiimed .to,, be .correct iiBtil.it. is set asldej or modi- 
fied. Hence ^mutation proceedings slioiild not be^ deferred bn , a .decree ' on, 
the'*groiind that ,aii^ ..appeal , againstisucA, decree As,:;, pendm^^^ 

- EevisiOE from Abe order of AK6,;G,ommissidEer 'of 

ORDER. 

TMs order applies to all the' three revision cases Nos. 157-159. 

The facts appear sufficiently in the order of the Assistant Collector 
and the Collector, 

The only ground on which it has been decided to postpone 
mutation in accordance with the decree of the Sub- Judge is that an 
appeal against the decree is pending in the High Court. The decree 
is to be presumed to be correct until it is set aside or modified 
and I know of no authority for deferring mutation proceedings on a 
decree on the ground that an appeal against such decree is pending. 
No such authority has been quoted. 

Accepting the application I set aside the orders of the Oollector 
and Assistant Collector and return the case to the Oollector for muta- 
tion to be efiected ia accordacice with the decree of the Sub-Judge 
dated 27th March 1919. Respondents to pay applicants’ costS' throughout 

Application accepted^ 


IN THE COURT OE THE EINAN0I4L COMMISSIONER OE THE 

PUNJAB. 

Revision Side. Revenue. 

No. 7 of 1921-22. (Decided on 12-12-1921.) 

Fagan, F, 0. 

Bakhshi... .. .. ..Applicant 

Vetsus 

Ganga Bishbn and another . .. ,, Respondents, 

Punjab Tenancy Act, S. 8.™-Acquisition of occupancy rights— 
Mauza Ganga> ',t€,hsil,' .Sifsa,.. , 

Held, that the contention to which reference is made in No. 6 of 1914, (Rev.) 
should, be strictly applied in the class of cases to which it refers, whether 
in Mauza Ganga or elsewhere in the matter of acquisition of occupancy 
rights. 

Revision from the order of the Collector, Hissar. 

ORDER, 

Fapan, F, (7.— The facts of the case appear sufficiently in the 
orders of the Courts below. It is one of the type dealt with by my 



MELA KAM 1^. HAMI. ; , '9 \ ^ 

predeoeMOr ia Mamab Ali^> IM Singh (l) aad from the same vil- 
lage :■ Maiiza Gaaga m Telisil ' Sirsa, The quesHoa at issue is whether 
the plaintifts respondents . are entitled to occupancy rights under 
S. 8 of thi Punjab Tenancy ' Act in the land in suit and has arisen 
Out of Mr. T]iorb)rn’s deoisioa in Revenue ' Case No, 408 of ' X8h7-98, 
I' fully concur: with .' Sir May.nard'g ruling in 

Lml Singh (l) I go somewhat further in thinking that the decision 
of 1897-98 went dangerously far in the direction of widening S. 8 
of the Punjab Tenancy Act, to a degree not oonteinplated by its 
terms on the more or less hypothetical basis of a very dubious oral 
agreement between landlords and ocoupancy tenants in the early 
days of the history of the village. I hold that the oonteation to 
which reference is made in Nawab Alt v* Lai Singh [X) 
strictly applied in the class of oases to which it refers, whether in 
Mauza Ganga or. elsewhere. 

In the present case it appears that prior to 1882 the rent 
rate, Is in Nawah AU Lai Singh {i) was double or nearly double 
the land revenue and, as in that case, it is impossible to hold that 
the plaintifig can be considered to be entitled to occupancy rights 
under S, 8 in pursuance of Mr. Thorborn’s decision of 1898-99. The 
application for revision is, therefore, accepted and the plaintiffs’ suit 
dismissed with costs throughout. They should be ejected at the end 
of the current agricultural year, after the original Court has settled the 
compensation, if any, which may be due. 

Mevision accepted, 

IN THE COURT OP FINANCIAL COMMISSIONER OP THE PUNJAB. 
Appellate Side Revenue. 

Fagan, FL* 

No, SO of 1919-20 (Decided on 29-3-1921) 

Mela Ram and another Defendants-Appellants^ 

YeTBIlS . 

Hami and others (flaintifTsy Respondents, 

Punjab Tenancy , Act, Ss. S (2) and (1) (a) and 6 

tenants paying Malikana----presump under S.5K2) — does notarise' 

-«^ebuttable, when 'Wo generations had not been reached in 1S87 

nature of tenancy. 

Where tenants are proved to have been paying malikana since 1891, no 
presumption under S. 5 (2), arises in their favour. Further, the . presumption 
wnuld be sufficiently rebutted when the “ two generations” as required by S. 6 
(il (a> have not beeli reached in 1887, The tenants in such a daee are occupancy 
tenants under S. 6. 

Appeal against the order of Commissioner, Jullundhar Division. 

(tl 6 P.R. 1914 IRev 


10 .. PUNJAB case-law, BART 0. [1921] 

'dRDER^ ■' 

The order of the original Court (Assistant Oolieo tor) is obsoure* 
The facts,, however, are sufficiently clear from the order of the Oommis- 
■■iioner, ■ 

In the first place it is clear that the appellants cannot take 
advantage of S, 5 (2) of the Tenancy Act inasmuch as they are paying 
malikana and have done so ^ince 1891. Their counsel contends that 
since they paid no malikana for a period of 30 years up to 1891, therefore, 
the presumption under S 5 (2) does arise in their favour. Such a conten- 
tion is based, however, on a misapprehension of the meaning of the section. 
Further, assuming that Sobha was the first occupant of the land in suit and 
there is iio evidence to fhe contrary, if; is clear that the ** two generations"^ 
required by S. 5 (l) (a) had not been reached in 1887; so that the 
presumption of S. 5 (2), even if it were applicable, would be sufficiently 
rebutted* The appellants are clearly occupancy tenants under S, 6. 

The sum at stake in this case is apparently Es. i-8-p, a. 
additional malikana enhanced by the Commissioner. The expenditure 
in the case probably runs into three figures as three learned counsel have 
appeared before me. The Commissioner has trebled the rate of malikana 
from 2 annas to 6 annas per rupee. Trifling though the total snm involved 
is, the proportion of enhancement on principle is high. I fix the malikana 
at 4 annas per rupee. Otherwise, the appeal is dismissed. 

Appeal dumisse^t 


Civil. 


Appellants 


LAHOEE HIGH COUET. 

Appellate 

No. 10^)9 of 1920. (Decided on 4-1-1921) 

OheviSy J, 

Bahadur and others 

Versus 

Ram Singh ^ ^ Eespondmit. 

Punjab Tenancy Act, S. 59 (1) (c) and (4)— 
tenancy— contest between landlord and collaterals of tenants— onus of 
proof. 

Wtere a contest is between tbe landlord on the one hand and the 
collaterals oi the tenant on the other, the burden of proving that the oomiuon 
ancestor occupied the land lies on the collaterals. 

Second appeal from the decree of the District Judge, I'erozepore. 
Appellants ; — by Mr. Tek Ghand. 

Respondent by Messrs. R. Obbard and T. D. Khanna. 

•JUDGMENT.. . ' 

The genealogical tree of the parties is as follows : — 


BilHADnS v. BAM SmUH 

■ Subhaai 


11 


h\ 

r 

SammaB, 

Dulia, 

dk,^- sonjess- 

^ - 

BaKadur, 
Defendant No. 1 


Ghiinimaii 


“1 

I 

Warn, 

Nikkii 


Saudagar, 
Defendant No, 2 


( ^ 1 . 

Sker Muhammad, Ghulam Muhammad, 

Minor, Defendant No. 3, Minor, Defendant No. 4, 

The plaintiiBf who is the land.lord sues for posse|sipn of the. land left 
by Dulia who was an occupancy tenant The defendants, are . cousins of 
Dulia and contend that the oocupa 5 ,ncy tenure is not extii\ot, as the common 
Subhan^ occT^pied the, Ian L The earlier revenue entries show 
that Subhan^s three sons, Samman, Ghumman and Walji, had a joint 
khata. Later on, Satnman’s share was separated from that of his two 
brothers, so the tenure certainly was not joint at the time when Dulia died, 
and Bakhshi Tek Ohand who appears on behalf of the defendants-appel- 
lants, has not argued ground No. 4 of the appeal, which urges that the 
rule of survivorship applies. The only question, therefore, for my decision 
is whether the common ancestor occupied the land. 

This question has been decided by the lower Courts in favour of the 
plaintiff who has been given a decree. On behalf of the defendants, it is 
urged that as the tenancy was shown as a joint; opie, the presumptiou 
is that Subhank three sons got the laud in succession to their father. But 
whatever the presumption may be in cases generally, in this particular 
case we find from the parcha tasdiq oi 1881-82 that Subhank three sons 
then stated that they had come from a village in Patiala in Sambat 1917. 
(1808 A. D.) and got the land from the contractors, f.e , the proprietors,.. 
The phrase ham ne might, of course, be used by the sons when describing 
a. family transaction and might possibly refer to an act done, by their 
father, SQ the meaning might be that tbeir^ father had come from Patiala 
and taken the land, they accompanying him and succeeding him on his..., 
death. On the other hand, if the father had really come himself from 
Patiala, there seems no particular reason why the sons should not have 
stated that their father came and took possession of the land in I860. 
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:'■ On behalf of the defendante-appellantSj it ig urged that ^ they tre 
im posseseion and mutation of names, has been effected,,. in their '^.fayonr ' by 
the revenua atithorities the burden, of proof lies . ' on the , plaintifl It is, 
hoyrever, a .ease of contest between the landlord on the one hand and the 
■ collateml® of the late tenant on' the; other, and' S. ;59,. ;Of /the Tenancy 
Act olearly lays down that collaterals are entitled to succeed cfnly, provided 
that the common ancestor occupied the land. I am, therefore, of opinion 
that the burden of proving that the reauirements of the proviso ara^ilfilled 
lies on the collaterals. As regards possession, it may be remarked that 
some of the defendants were cultivating the land in dispute as sub-tenants 
even during the life-time of Dulia. As regards mutation, I consider that 
the Civil Courts have to come to aa independant finding in such cases and 
cannot base their decision merely on an opinion formed by the revenue 
authorities, I note, too,*that it is a common practice for the revenue 
authorities to efiect mutation in disputed cases in favour of the party in 
possession without attempting to decide except, perhaps in a summary 
manner, the disputed question of title. B everting to the entry in the 
parcha tasdiq of 1881-82, I am unable to hold that it means anything else 
than that the persons who made the statement themselves came over from 
Patiala aod occupied the land in 1860 A.D. So I see no reason for holding 
contrary to the lower Courts that it is proved that the common ancestor 
occupied the land. 

I uphold the decree of the lower Courts and dismiss the appeal with 

costs. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Appellate, Civil. 

No. 199 of 1918. (Decided on 18-11-1921.) 

Abdtd Raoof and MaHmem^ JJ^ 

SiNCH Ram and others Appellants 

Ytfsus 

Data Ram and others Respondents. 

Punjab Land Revenue Act, S. 118 (9) (XVID, Parlition 

prohibited by a clause in a wajib ul-az — partition ordered-— declaratory 
suit that land is not subject to partition-jurisdiction. 

A clause in a wajib-iil-arz-contained an ageement that a certain land 
would continue to be joint and impartible. This was not repeated in a 
subsequent settlement. The collector directed its partition, A suit was 
brought in a Civil Court for a declaration that according to the above 
clause the land was not subject to, partition. 

Held, that the suit came clearly within the exemption provided by S. 
158 C2) (XVII) and, therefore, cognizable by a Civil Court, no question of 
title being involved. I. P. R. 1916 "(Rev) followed 89 P, E. 1892, 144 P. R. 
1907 and 73 P. R. 1910 distingiushed. 


:■ mm. w v 

Second appeal, from 'the' decree of District 'Judge^ Delhi. 

Appellants:— By MfoSham'LaL 

Mespondents: — By Mr« Shamair Ohand, 
r JDDQ-MENT, 

Abdul Baoof^ J. The suit out of -which this second appeal has 
arista related to a piece ' of ■' cotamoa laud in the village. Nizampur, 

Tahsil Q-ohapa, It consists of 56 Bighas^ 18 Biswas is known 
ai Ban! Laigawala, In the Settlement of 1879, the co-sharers entered 
into an agreement that this would . continue to be joint and impar- 
tible-* The terms of the agreement were entered in the Wajih-ul-arz 
of * that Settlement. In the subse(iuent Settlements, however, the entry 
was not repeated. The Collector has directed its partition by Pannas, 
and his order has been upheld in * appeal by he Commissioner, 

Fifty- five of the proprietors of Panno^ Mehr Ohand instituted this suit 
in a Civil Ootirt for a declaration that the land was not subject 
to partition according to the terms of the Wajih-ul-arz^ The defen- 
dants to this suit were 128 proprietors of the four others Pannas 
of the village. One of the pleas raised in defence was that the 
suit was not cognizable by a Civil Court, Both the Courts below 
have accepted this plea with the result that the* suit has been dis- 
missed. '■ V 

The Plaintiffs have preferred this second appeal and it is urged 
on their behalf that the suit indirectly raised a question of title 
and has wrongly been thrown out on the ground that it is not cog- 
nizable by a Civil Court. ‘ Section 158, sub-section (2) of the Land 
Revenue Act, provides that; “A Oivil Court shall not exercise jurisdic- 
tion over any of the following matters." 

Among those matters is mentioned in clause (XVII) 

“Any claim for partition of an estate, holding, or tenancy or 
any question connected with, or arising out of, proceedings for par- 
tition, not being a question as to title in any of the property of 
which ^partition is sought^’ 

This provision is very comprehensive and certainly includes 
any claim of the nature put forward in the plaint. The present suit 
clearly comes within the exemption provided by S. 158 , clause (XVII) 
of the Land Revenue Act, no question of title being involved. 

The proposition is so clear that it is hardly necessary to 
cite any any authority in support of it This very question has / 

clearly been decided in Laklci v, Malik Dost Mohammad Khan (l). 

In this case with respect to a similar entry the Hon’ble Mr, A, H, 

Daick, Financial Commissioner, held. — 

''That an mtrj in Wajih-nl-arz prohibiting the partition of 

ll) 1 P. B. 1915. tRev.) 
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18 not necessarily a bar, to parMtion and the Eeveane 

partition should himself decide w-hether, under 

case, the prohibition should prevail or not.” 

Stmdir «. Wazira (3) and 
upon by the plaintiffs have no bear- 
and the learn sd Senior Subordinate 
for holding that they are distinguishable 
• oase. We have hot the least 

dottbt as to the correctness of the view- takeft by the- bonrts balOw. 

We accordingly dismiss the appeal \jrith costs.- 

dismisaf^^ 

inthb court op the financial Commissioner of thb> 

PUNJAB. 

EO’^isiOn side Revenue 

No 1&7 of 1920-21 (Decided on 80-'7-192J.)- 
Fagan, F. C. 

Sampuean Siwsh Applicant. 

Versus 

Gurbachan Singh RespondenL 

Punjab Land Revenue Act, S. 37— Mutation proceedings— 

appeal against decree pending — mutation not to be deferred. 

A decree is bo be presumed to be correct until it is set aside, or modi- 
filed. Hence, mutation proceedings should not be deferred on a decree on the 
ground that an appeal against such decree is pending. 

Revision from the. order of the Commissioner of Lahore Division, 

?>/’’ DBDEE. : 

This order applies to all -the three revision cases Nos. 157-159, 

The facts., appear, sufficiently in the order of the Assistant Col- 
lector and the Collector. 

The only ground on which it has been decided to postpone mix- 
tation in aocorianoe with the decree of the Sxb-Judge is that an appeal 
against the decree is pending in the High O-nirt. The decree is to 
be presumed to be correct until it is set aside or modified and I kuow 
of no aubhority for deferring mutation proceedings on a decree on the 
ground that aa appeal against such decree is pending. No such 
authority has been (Quoted. 

Accepting the application I set aside the orde'rs of the Collector 
and Assistant Collector and return the case to the Collector for mu- 
tation to be effected in accordance with the decree of the Sub-Judge, 
dated 27th March, 1919, Respondents to pay applicant’s costs through” 
out. 


the Shamilat 
Officer dealing with the 
the circnmstancea of the 

Dewa Singh V. Mst. Jawali (2), 
Rahman v. Hasham (4), relied 
ing On the facts of the case, 

Judge has given good reasons 
and are inapplicable to the present 


Revision allowed. 
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mmsi 't?, wmQA^ ■ - siireH. 

LAHOEl HIGH OOUBT. 

Appellate CItIL ' 

No. 718 of 192L (Decided on 28-7-1921.) 

Shddi Lali G.tl. and Hafrison^ J. 

Ramji LAt AND OTHERS. ' {Defendmits)-App^^^^^ 

Versus 

Mangal Sindh AND o1?HERS {PlaintiffsyMeBpondents, 

(i) PuojaE Land Re¥S0ti8 . Act, S. 118 --~PartitiO 0 -fiincti©ii of Re- 
venue Officers. 

Held, that it was never contemplated by the Legislature that complicated 
questions of title should be determined by a referee or a Eeveniie 0 ihcer and that 
the function assigned to him under the Act is one of a simple natime, namely, to 
determine the value of the produce which is admittedly joint or to divide it 
between the shareholders in accordance with their respective shares, 

•(H). Punjab Land Revenue Act, S. 158 (2) (xix)— produce — 'whe- 
ther joint or exclusively belonging to one person-— question of titles 

‘furiMiction. 

Before produce could be divided by the referee, sr>me of sharers removed 
it . Thereupon the referee made over a whole khatti of barely to the other co- 
shares. In a suit brought by the first set of co-sharers for recovery of the price 
Of 'barley alleging that it belonged to them exclusively, held, that the question 
ivhether the produce belong exclusively to one party or whether it is the joint 
property of both the parties is a qiiesbion of title cognizable by a Civil Court, 

’• * Miscellaneous appeal from the order of Distriot Judge. 

Appellants: — by Mr. G. G. Narang. 

Eesponde7it8:--^hy Mr. P, Khoala. 

JUDGMENT. 

Shadi Lai, C. J. The facts of the case, which are relevant to the 
question of jurisdiction arising in this appeal, are briefly as foliows: 

On the 8th' April, 1918, the defendants made an application to the 
Revenue Officer for a division or appraisement of the produce of a holding 
in which they were oo-sharers with the plaintiffs. The Revenue Officer 
appointed a i^eferee to divide and appraise the produce. It appears that 
on the 30th April, an appraisement of the produce was duly made, and that 
before the produce could be divided the plaintiffs removed it and stored it 
in a house. Thereupon the referee made over a whole Khatli of barley to 
the defendants in lieu of their share of the produce. 

The plaintiffs after making an unsuccesful attempt to get redress 
through the levnue authoi'ities have brought the present suit for the recovery 
of the barley, allegiug that it belonged to them exclusively and that the 
Referee had no right to deliver it to the defendants. The question for con- 
sideration is whether the suit is or is not cognizable by a Civil Court* 
Ilow, S. 158, sub-SBction (2), of the Punjab Land Revenue Act enumerates 
the various matters which are not cognizable by a Civil Court, and one of 
the matters mentioned therein 
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IN THE COURT OF THE EINAHOIAL COMMISSIONER OE 
■ THE PUNJAB/ 

Revision Side/ Revenoe* 

No. '10 of 1920-21, (Decided on 17-10-1921.) 

Fagan, F,C7. 

RahmatAm ^ Applicant 

Versus 

Abdul' Rahman ■ and others . .Other side . 

Punjab Tenancy Act, S.5 (i) (c)—occupatiGy rights— acquisilioii of. 

Y/here the predecessor-in-interest of the landlord had admitted the correct- 
ness of the statement of the ancestors of the tenant to the effect that the land 
in suit had been brought under cultivatiomin Sambat 1916, (A. D. 1858) and it 
was clear beycnd doubt that the latter had been settled in the village with the 
founder. 

Held, that the present tenant was an occupancy tenant under S. 5 (1) (c) 
Revision against the order of Commissioner, Juilundur Division. 


The fao^-s of the case appear sufficiently in the judgments of the 
Courts below. I am not prepared to agree with the Collector and the 
Commissioner in their interpretations of the statements contained in the 
parcha tasdiq., That made on 9- 2-1882 by the then landlords before 
the Extra Assistant Commissioner definitely admitted gjhe correctness 
of the statement made by the tenant, a portion of which was that he had 
brought the land now iu suit under cultivation in Sambat 1916 — A,D. 1869, 
That tenant was the legal predeoessor-in-interest 6i the present plaintiff 
and there seems to be no doubt that he settled in the village with the 
founder thereof. The requirements of S/ 5 (l) (c) of the Tenancy Act ’ 
are thus established in favour of the plaintiff, I, therefore, accept"'' the 
application and restore the decree of the original Court Respondeat Jwill 
pay appellants costs in both appellate Courts as well as in this Court 

Ee vision accepted. 

IN THE COURT OP THE PINANOIAL OOMMISSIONEE OP THE 

PUNJAB. 

Revision Side, * Revenue, 

No. 146 of 1920-21. (Decided on 28-7.1951), 

Fagan^ F, O. 

Mohant SuNDAR Sjngh " , Applicant 

Versus 

Pt. Ohhajju Ram Other side. 

Punjab Land Revenue Act, S. 37 — gift of occupancy rights— 
iButation in favour of donee^ — absence of landlords consent— ^no bar. 
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Held, that the absence of consent of a landlord to a gift of an occupancy 
^holding is no bar to a corresponding mutation in favour of the donee-* vide 
Standing Order No, 2B; paragraph 11, 

Revision against the order of the Commissioner, Jullundnr Division^ 

ORDER. 

1. The facts of the case or sufficiently clear from the orders of the 
Collector and Commissioner. 

As regards the effect of want of consent on the part of the landlord 
to a transfer by an occupancy tenant, both officers have overlooked the 
instructions contained in Standing Order No. 23, paragraph 11« The 
absence of such consent is of itself no bar to mutation. 

Nor do I see that there is sufficient ground for holding that the gift 
by Pal Singh in favour of the Gurdwara is tainted with bad faith. 

I accordingly accept the application for revision and dkect that 
mutation of the gift be made in favour of the Gurdawara in the name of 
the manager for the time being* 

No order as to costs. 

Revision accepted, 

IN THE COURT OP THE PINANOIAL COMMISSIONER 
. OF THE PUNJAB. 

Appellate Side. Revenue. 

No. 18 of 1920-21. (Decided on 17*10-1921). 

' - Fagan, F,C\ 

Guru Atma SmoH. , Appellant 

Yerst^s 

Babct Besponclerd, 

Revenue Records — adverse entries — ^suit for declaratioo in respect 
thereof — cause of action. 

Where certain alterations in the revenue records effected on certain elates 
were not shown to have been made as the result of any lawful proceedings, to 
which the plaintiffis or their predecessors Avere parties, cause of action for a 
declaratory suit to challenge tfie same could not be said to have arisen on such 
dates. 20 P.R. 1900 Rev. followed 

Punjab Land Revenue Acij S. 13 -— appeal— suit dismissed on plea 
of limitation alone — reversal on appeal — case to be remanded for 
disposal on merits. 

Where the Appellate Court rejects an appeal merely on the ground of 
limitation, the case should be, remanded by the Financial Cominissianer on 
appeal for disposal on merits when he holds the suit to be within time, 

Revesion against the order of the Oommissionei-y Julluudar Division^ 
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GUEU ATMA SIKGH BABIJ, 

, ORDER- 

Tlife facts in tliB case have to be gathered from the lengthy and 
not particularly luminous judgment of the original Court : the Commissioner 
by his appellate order of 26-124920 has dismissed the suit of the plaintiff 
(present appellant) not on the merits but on the ground that it is barred 
by limitation. As to this it is to be observed that defendants did not 
plead limitation in the original Court, nor did they raise it in their 
grounds of appeal before the Commissioner. Presumably it was raised in 
the course of argument for the defendants, then appellants. 

As regards limitation, the Commissioner finds, I understand, that 
the cause of action for the purposes of Article 120 of the Schedule of the 
Limitation Act arose in 1903-04, or possibly in 1913-14, so that the suit at 
its date of institution was beyond time under the above Article, which is 
the one applicable to the present case. It appears that certain alterations 
were made at one or other or at both of the above dates in those entries in 
the land records which are relevant to the ca^e ; but it does not appear 
that the parties and certainly not , the present appellants (the plaintiffs) 
were parties to any lawful proceedings resulting in such alterations. It 
appears therefore that the principle imderiying P.R. Revenue No. 20 of 
1900 is applicable to this case so that the cause of action cannot be 
attributed to either of the above dates. If, as appears to have been the 
case, the Commissioner considered it. proper to deal with the question 
of limitation it would have been more convenient if he had framed a 
definite issue on the matter, including in it the question of the date of the 
cause of action, and remitted it to the original Court for trial. This course, 
however, -was not ioilowed. I do not cdhsider it needful to adopt it now in 
view of the fact that the cause of action was in the plaint definitely assign- 
ed to the rabi harvest of 1919 'and the pleadings contain no averment 
definitely contradieting this. 

Under all the circumstances of the case I am not prepared to agree 
that the suit is barred by limitation as held by the Commissioner. 

I therefore accept the appeal and setting aside the Commissioner’s 
- order return the case to him for decision of the appeal on the merits. The 
costs of the present proceedings will be oost^ in the appeal to the Com- 
. missioner. 





Ap'Dlicant 
Other side. 




20 PUNJAB CASE-LAW, PATIT 0. Il92l] 

IN THE COURT OE THE FINANCIAL OOMMISSIONER OF THE 

PUNJA B. 

„ . , Eevenue. 

evision 1 e. 1920-21. (Decided on 8 - 6 - 21 .) 

Fagan, F. a Applicant 

Labh Singh... 

other, m. 

'’“Tambardari-dlanissal-Pu-ial. Land Revenue) rule 16 (n) (d)- 
criminal propensities of the Lambardar-summary inquiry unjustified 
nolice reports are not sufficient grounds to act upon. - , 

T ^^cmissingaLarnbardar the Collector porporting to act under Land 
Eevenue r. 16 (ii) (d) relied on his own knowledge, police report an on 

statement of the police reports as sufficient 

Held,it wasnouprupci uu of police or oilier, sucli 

^''IrtVzaill^rsXoffi^^^ corroboration, and a brief record 

Q,s iiliat in fTip oressnce of tlie Lainliardar. 

-“CratXrrX 0. ~l..on«r 0. Labor, mvi.>on. 

Tto order «i d..mie»l whiol. ha, been pMe.d bv .bo Co'.leotor rs 

apjareaHV »»• MVoontomplatod by Bale 16 («) (u) 

o..b. a...u.d criudva. 

appea „hich are the grounds of the order. 

(1) on his own knowledge, 

(2) on police report, and 

. on the statement of Lambatdar himself. ^ 

No evidence of police or other witnesses has been reeorde an 

kas been no sort of f omal evidence or on any- 

' V- VkrfurjrdSal procedure in cases of this kind, more specm^^^^ 

thing like full ju , distinctly addicted to crime. But in this 

“fot: oTXLTbl. « »»»«y. It is no. props. U> «.n. .be 

« onto police reports as eoffioi.nl evidence nr. reoomto eM'«to- 
aentent. 0 .to pol^ P ^ 2 . 1 U„a, abonld bays 

ratioc; oral eviden » P i i f their statemetits mad© 

'“’“Snl?..'‘lT..b°dT,;..al .be applioan. -iU .««»■ 

Sion 

tocIcLtLinai preceedings !.r p»«i.6 bi« on heavy securii, have 

not been taken. 


■ [■' ^ I 
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IN IHB COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

. Revenue. 

of 1920-21. (Decided on 12-12 1921.) 

Faga'u, F.G. 

■ ■ Applicants 

Verstis 

Other Side. 

Punjab Tenancy Act, S. 22— enhancement of rent— well-irrigat- 
ed area— good harvest. 

In a well-irrigated area, which was not proved to be inferior and 
^vbprein from Eabi 1916 to Kharif 1920 inclusive, on anJaverage, about 10 bighas 
of crons had been matured at each harvest, a malikana of one anna per rupee 
of land revenue was held to be proper in the case of occupancy tenants under 

S. 6 (1) (a). 

Revision against the order of the Oommmissioner, Ambala Division. 

ORDER. 


Revision Side. 

;..Ganeshi and otliais 
Tbikha and others 


The facts of the case appear from the orders of the Ooiirts below. 

Ihe defendanis tenants are midispiitedly ocenpancy tenants nncler 
S. 5 (1) (a) of the Punjab Tenancy Act Nearly the whole of the land 
in suit is -well irrigated. The original Court has included a good deal of 
irrelevant or doubtfully irrelevant matter in its judgment. It has refus- 
ed enhancement and dismissed the suit on the grounds (l) that the land 
is inferior and (2) that the defendant tenants are indigent. Obviously 
ground (2) is entirely irrelevant. As to ground (l) it is by no ineans 
proved that it is inferior or so inferior that it cannot pay a malikana of 
2 arnas per rupee. It seems extraordinary that the original Court omit- 
ted to examine th^ entries about the land in suit in thO khasrah girdawskfi 
I em surprised also that the Commissioner did not have the omission 
rectified. An abstract of the entries has been obtained and shows that 
from Rabi 1916 to Kharif 1920 inclusive of an average about 10 bighas 
of crops have been matured at each harvest out of a total area of IB 
bighas. The finding of the original court is then quite unwarranted. I 
accordingly accept the application for revision and decree a malikana of 
one anna per rupee* of land revenue over and above such land revenue and 
cesses.' 

No order as to costs. The case was not by any means satisfactorily 
handled by the original Court. 

Applictimi Accepted, 


IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 149 of 1920-21. (Decided on 12-12-1921). 

Faganj F, 0. 
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Applicants 


Kidaba and otters 

jHABEU^KHAK^^^a^cy Act, Ss. 5(2) and 22-occupancy 

acquisition of— malikana. 

Wtere for more th.an 36 years 
in addition to land revenue a., l - 
tenancy ri&tts under S. ti (2), in 

tte Financial Commissioner i^-l 

fr om six annas decreed by the trial court. _ . . . 

Eevision agairst tbe order of the Commissioner. AmbRa Division 

- j 1 ri ttctI 

This order applies to Revision Oases Nos. 149, lo3 an o ^ 
. The fact, aoDsar suffioiently in the orders 


,t no rent bad been paid 
held to have acquired 
ance to the contrary, and 
one anna in the rupee 


5 before the date of sui: 
and cesses, the tenants were 
^ ' i the absence of any evide 
reduced the malikana to c 


Court has misunderstood the rates of 1853 which it quotes 

,'Ap.r bi,h. B.t1. o( *..=■ w..e re«.ue rple. 

. , 7 - It is not the case that the first was a 

he tatm baeh. B is difference between 

i-'h A second a rent rate, i - 

the least, an odd rate of 

e 1879 the defen- 
ana. It follows 
.t has been paid ia 
ing to r^but the 
•ecjuiremeats of S. 
jy teBaats under 
his court and iu 
i is reduced to 
laud revenue and 


bigha, would oe, to 

nants. The records s 
ig at revenue rates w 
years before the date 
aue aud cesses and t 
that the defendants 
Loy A.ct and that they are < 

pplication is accepted with 

ssioner, and the malikaivx 
of land [revenue in addit 


Afplh'O'iiO’’’ Accepti^d' 


CURRENT 

Punjab Case-Law 

PART c. 

Revenue Rulings 

1922. 

IN THE OOTIET OE THE EINANGIAL COMMISSIONER OF THE 

PUNJAB, 

Appellate Side Reenues 

No. 4 of 1921-22 (Decided on 18.24922^ 

Oasson^F^C. 

Bhagwan SiNGH and others . . Defendants-Appellants. 

Versus 

Ram Naraint SmoH and others . . ... Plaintitt •Respondents 

Punjab Tenancy Act, Ss, 68, 22, 24 and (19) — scope and appli- 
cation of S. 68 — discretion of court under S. 24— compensation for im- 
provement outside tenancy, whether may be allowed — assessment of 
compensation. 

No doubt, S. 68, which, in certain cases, renders payment of compens^ - 
tion obligatory, deals only with improvement, made on a tenancy, but the defi- 
nition of improvement [S. 4 U9)] clearly includes, provided certain 
conditions apply, improvements not actually executed on the 
tenancy. Again, S. 68 limits the discretion allowed by S. 24 read 
with S. 22, but does so in favour of the tenants, and S. 24, in no way 
enables landlords to claim enhancement as of right, even where S. 68 
does not apply. In fact, except for the limitation in favour of the tenant 
imposed by S. 68, the court has full discretion in applying S. 24. 

The underlying principles of S. 68 may he applied when exercising 
the discretion given by S. 24. Compensation, therefore, may be allowed for 
a well, which, though not built on the tenancy, is yet intended and 
used for the benefit thereof and such compensation may he calculated at 
— 1/10 of the gross produce- 

Appeal against the order of the Oommissiouer, Jullundur Division. 

ORDER. 

Bhagwan Singh appeals regarding two points (i) against en- 
hancement of rent; (ii) against the decision not to allow compensation 
ior improvement in the share of a well constructed outside the 
limits of the tenancy. 

I decline to interfere on the first point The Commissioner has 
concurred with the original Court except that he has reduced the 
nhancement of rent to 9 annas from present -/6/- instead of -/lO/- 
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from present -/6 . Thus lie has coneurred with the original Court 
that an enhanoement to 0.0*0 is justified. I agree, and in view ol 
the concurrence to this extent of both the Courts, I do not consider 
it necessary to discuss the arguments, specially as the amount of 
money involved is so petty. The Commissioner had made a provision 
in favour of the appellant- defendant as regards further enhancement 
I make no comment as to how far this is binding on any Court 
trying a subsequent suit for enhancement, as the matter is not 
before me. I reject the appeal against enhancement of rent. 

Now as to compensation for the well, the Commissioner has 
confirmed the finding of the Assistant Collector, but I hardly think 
that this matter has been thoroughly considered. No doubt, S. 68, 
which, in certain cases, renders payment of compensation obligatory, 
deals only with improvements made ou a tenancy ; but the definition 
of improvement [S. 4 (l 9) clearly includes, provided certain conditions 
applyi improvements actually executed on the tenancy. Again, 

S* 68 limits the discretion allowed by S. 24 read with S. 22, but 
does so in favour of the tenants, and. S. |24, in no way. enables 
landlords to claim enhancement as a right, even where S, 68 
does not apply, in fact, except for the limitation in favour of the 
tenant imposed by S. 68, the Court has full discretion in .applying 
S,24 

The principles governing, compensation for improvements, are 
laid down in Punjab Record (Revenue), 2 of 1921, and need not be 
recapitulated. No particular mention is made in that ruling of 
cases outside the scope of S. 68, but it is, in no way, inconsistent with 
the ruling to apply its underlying principles, when exercising the 
discretion given by "S. 24. The main principle, as set fourth in the 
ruling, is that, before the rent of an occupaBcy tenant is enhanced, 
he should receive, in respect of any improveinent made, such a sum 
as will, in spite of the enhancement of rent, enable him to recoup 
himself completely for his capital expendilure plus interest, in the same 
time, as he would have so recouped himself, had no such enhance- 
ment been made. Thia ruling is absolute where S. 68 apj. lies; and 
practically it is very difficult to say. in any particular case to what 
extent S. 68 is or is not applicable in cases like the present one. The well, 
it is true, is not built on the tenancy, but it was intended for and is used 
for the tenancy in so far as it belongs to appellant, and. in so far as 
its water irrigates the land of the tenancy, such irrigation is an improve- 
ment on the tenancy# Thus even where a Court has a foee scope for 
discretion, it is wise to apply the principles laid down in Punjab 
Record ruling above quoted. Probably, the Courts would feel more 
sympathy towards the tenant in cases, where the landlord is using the 
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improvement as a lever for exaoting an enhancement of rent ; but the 
teiiant^s equitable claim for oompensatLon is not eontined to such cases 
but applies in all cases^ where the tenant has spent money on improve- 
ments in the expectation that he will be able to recoup himself without 
being called on to pay extra rent. 

The first Court mentions decisions by the Commissioner of Ambaia, 
disallowing compensation for wells constructed outside the limits of 
tenancies on the ground that the landlord gets nothing when the tenancy 
terminates, whil^ the irrigation can be stopped against the landlord’s wish. 
This line of argument may be true enough in cases of ejection, but has 
no application under the circumstances of the present case. Admittedly the 
plaintiffs own the whole of the village and have admitted before me that the 
appellant has no holdings except that, now the subject of dispute. Defendant- 
appellant has 18th share in the well ; and as long as he retains that share it, 
is obvious that he will use the water for this particular land. If he sells his 
share, even then the water must be used on some land belonging to plamfeiifs 
whether this particular land or other land. Apart from this, surely, it cannot 
be contended that for the time being, at any rate, the improvement is 
neither executed for the benefit of this tenancy nor has it been made 
directly beneficial to it. I hold that the appellant is entitled to compensation. 

In this case, No. 4, the well cost 700 and it was constructed 
six years ago ; and Bhagwan Singh appellant has l/8th share. Punjab 
Record ruling, 2 of 1921, was passed in dealing with the revision from 
an order passed by myself as Commissioner of Ambaia. In that parti- 
cular case I adopted 1-lOth of the capital cost as the proportion due as 
compensation to the tenant on the ground that 1 to 10 fairly represented 
the shares in the particular case of the landlord and tenant in the 
produce of the tenancy as represented by the rent on the one hand and 
the balance left to the tenant on the other, and naturally, the Financial 
Oommissioner did not mean to lay down the 1- 10th as the fraction in 
ea'ch case. 

An examination of the assessment report shows that the revenue 
is wrongly l'8th of gross produce; but allowing for increased prices since 
settlement, we may put this at 1-lOth. The assessment report also indi- 
cates that the value of produce of an acre of oJicihi land is about 40 and 
of an acre of baranilei,nd about 25 difference 15. These figures also cor- 
respond to about ten times the revenue assessed. The tenant in this case 
appears to irrigate 4 13/20 kanals of this tenancy from his l-8th share 
of the well, His capital expenditure was 700/8-88; and allowing for 
interest at 6 per cent, he has recouped himself in 6 years some 10. The 
increase in rent is T12‘28 annas and, in produce, is estimated at 107 
annas so the sum due is 28/107 : 78-20 Rs. 

This sum I award in compensation and the rent will not be enhanced 
until this Rs. 20 has been paid 
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LAHORE HIGH COURT. 


Appellate, 


No. 914 of 1919. (Decided on 8-1-1922) 
Scott-Smith and Harrison, JJ, 


Asa and others 


District 


Ohuha and otkers Appellants 

Ym'^sus 

Asa and others Respondents 

Punjab Tenancy Act, S. 77 ('3)--proviso- applicability. 

Where the landlords alleged that the occui^ancj" tenants had no longer 
a right of occupancy in a certain land, they having lost their right in accordance 
with the conditions appearing in the wajib-ul-arz, held, that the question 
whether occupancy tenants had lost their rights or not was not triable by 
the Civil Court, and having regard to the proviso to S. 77 (o) of the Tenancy 
Act, the Court should have endorsed that question and returned the plaint 
for presentation to the Collector. 

Second appeal from the decree of the Distiict 
Judge, Hoshiarpur, 

Appellants :““by Mr, Snndar Das. 

Respondent : — by Mr. C. L. Gulati. 

JUDGMENT. 

Scott-Smith J . — The facts of the case, out of which the present second 
appeal arises, are given in the judgment in chambers of Rattigan, C.J., 
of the 20th October 1919, by which he referred the case to a Division 
Bench. The questions for our consideration are i'- 
ll) Whether the plaintiffs, 'who claim to hold under a lease from 
the occupancy tenants of the land in question, are tenants of the landlords, 
defendants-appellants. (2) Whether it is open to the Civil Courts, even 
if they had jurisdiction to entertain the claim, to decide the question 
whether the occupancy rights originally enjoyed by defendants 17-20 had 
terminated, and (3) whether the Civil Courts can decide the question 
whether the lease granted by the occupancy tenants for a period often 
years is invalid under the provisions of the Tenancy Act. 

In Kesar Singh v. Mangal Singh (l) a Division Bench of the Chief 
Court held that the lessees of land held by occupancy tenants are not 
themselves the tenants of the landlord, but a contrary view was held by 
Sir Michael Fenton, Financial Commissioner, in the case reported as 
Waswa Singh v. Mahana Singh (2). We do not find it necessary to de- 
cide at present which of these views is correct, because, in our opinion, 
it was not open to the Civil Courts to decide whether defendants 17-20 
had lost the occupancy rights which they originally had in the land, 

• (I) 84 P. R. 1913. 

12), IP. W.R. 1916 (Rev.) 
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having regard to the proviso to S, 77 (3) o£ the Puniab ' Tenancy Act 
which lay£ down that where in a suit cognizable by and instituted: in a 
Civil Gourt it becomes necessary to decide any matter which can under 
this sub'section be heard and determined only by a Revenue Court, the 
Civil Court shall endorse upon the plaint the nature oI the matter for 
' decision particulars required by O. 7, r. 10, Civil Pro- 
eedure Code, ard return the plaint for presentation to the Collector. 
The proviso also lays down that cn the plaint being presented to the Col- 
lector, the suit should be heard either by him or by an Assistant Ool- 
lecter of the first grade according as the value exceeds Rs« 1,000 
or not. Now a suit by a tenant to establish a claim to a right of occupancy, 
or by a landlord to prove that a tenant has not such a right, is exeksively 
triable by a Revenue Court tinder S, 77 (8) (d) of the Punjab Tenancy Act, 

In the present case, the landlords allege that the occupancy tenants 
have no longer a right of occupancy in the land M question, they having 
lost that right in accordance with the condition appearing in the wajib- 
ul-arz^ It was, therefore, necessary to decide in the present case whether 
the occupancy tenants had lost their right or not. Issue No. 4 was 
accordingly framed by the trial Court The trial Court and the District 
Judge concurrently held that the occupancy tenants had not lost their right; 
in other words, that they had a subsisting right of occupancy. This, in our 
opinion, was a matter which they had no Jurisdiction to decide, having 
regard to the proviso to S. 77, 

We, therefore, accept the appeal and direct, in accordance with the 
provisions of S, 100 (3) of the Punjab Tenancy Act, that the decree of 
the Munsif, first class, dated 1st August 1918, be registered as that of 
an Assistant Collector of the first grade in the District of Hosliiarpur. 
Tbe records will, therefore, be returned to the District Judge who will return 
the appeal bled in his Court to tbe appellants in order that they may 
institute it in the Court of the Collector, Costs in this Court will be 
costs in the case. 

Appeal accepted* 


IN THE COURT OP THE PIN ANCIAL COMMISSIONER 
OF TEE PUNJAB, 

Eevision Side Revenue* 

No, 80 of 1021-22. (Decided on 1-8-1922), 

Kmg, F.U* 

Saedae Singh ..Applicant 

Versus 


Laca Ehak . . 


. .Other $tde> 


Punjab Land Revenue Act, S, 3— exchange of land not detri- 
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mentml tbe party backing out of a transactioii — Collecter should 

sanction mutation, 

"Where the party to an agreement of the exchange ; of land admittedly 
tries to hack out, and the .exchange does not appear to he detrimental to him^ 
mutation must he sanctioned in favour of the other party, The effect of 
the order of mutation is not to make any transfer of land or, in any way, to 
alter the position of the parties inter se, hut merely to enable the party in 
whose favour it is passed to take legal proceedings to enforce dhe agree- 
ment. ; ■ ■ ■ 

Esvision from the order of Commissioner of Rawalpindi Division. 

ORDER, 

Casson^ F,G» — 'Mrd May, -“Respondent, it appears to 

me, has backed out of a transaction to which he had agreed and which 
he had given effect to. He may later on have thought that he could 
get a better bargain as Sardar Singh, applicant, may have failed to keep 
a promise as to payment of money. If, however, the case had been 
an ordinary mutation case, I have litt’e doubt that Sardai' Singh would 
have succeeded and that Lai Khan would have been left to seek his 
remedy in the Civil Courts. 

The mere sanction to the exchange given by the Collector would 
not hav<c effecte-? the mutations which seem t> be in dispute. It would 
merely have removed a legal obstacle to the exchange and, n my opinion 
under the circumstances, the Collector should have sanctioned the exchange^ 
qua Land Alienation Act, if he saw no objection to it, and left . the 
parties then to fight the matter out on the lines of an ordinary mutation 
case. I do not think that either the order of the Collector or that of 
the Commissioner sufficiently deals with the matter. Proper order will 
he I think, to remand the case to Collector for fresh decision after 
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;MST. ; ASO JAGBTP. SINGH 

It doas not appearr that the excBange is at ali detrimental to La! 
Khan and except for Lai Khan’s denial, the exchange would undoubtedly 
have been sanctioned. I do not think that Lai Khan should be allowed 
to repudiate his transactions in this way. I shall,, therefore, accept this 
application and, cancelling the order of the Deputy Commissioner, I shall 
sanction this exchange of land. I note here that the effect of this order 
will not foe to make any transfer of land or, in any way, to alter the 
position of the parties '/nto* se. The only effect of this order will l^e 
to enable the petitioner to take legal proceedings to enforce the agreement, 
which has been arrived at between him and Lai Khan. I do not think 
that the petitioner is responsible for this litigation. The person really 
responsible appears to me to be, intervener, Oh. Shahbaz Aii. I, therefore, 
direct that Oh. Shahbaz Ali shall pay the costs of Sardar Singh 
throughout. 

Application accepted. 

IN THE OOUET OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No, 56 of 1921-22, (Decided on 9-2-1922), 

Oasaon, F. 0. 

Mst- Aso . . ... ... ... ... Applicant 

Versus 

Jagdip Singh and another ... .. . . Other Side. 

(i) Punjab Tenancy Act, S, 84 — Revisional powers of the 
Financial Commissioner — orders of Courts below not sound in law but 
substantial justice done — no interference in revision. 

Even if the orders of the first Court and of the Commissioner are not sound | 
in law, the Financial Commissioner, on revision, is not bound to interfere I 
where substantial justice has been done. 

(ii) Punjab Land Revenue Act, Ss. Ill and 158 — scope of — 
suit for partition of holdieg«-when maintainable in Civil Court, 

The partition procedure under Land Revenue Act provides for the partition 
of holding by executive procedure without ?he necessity of a suit in a Revenue 
or Civil Court and S. 158, Land Revenue Act, bars the jurisdiction of Civil 
Courts in partition cases, in all cases which a Revenue Officer is empowered by 
that Act to dispose of. But where it is impossible for a plaintiff to get partition 
of the defendant’s holding under S. 1 11 , Land Revenue Act, there is nothing to 
prevent a suit being brought for partition and the jurisdiction of Civil Court is 
not barred in such cases. 

(iii) Punjab Tenancy Act, S, 77 (3) (i) — cultivator holding land 
partly in occupanny rights and partly without occupancy rights — holding 
constituting one tenancy— suit for partition— jurisdiction of Revenue 
Court. 


8 PUN JAB CASE-IAW,PAErO. [1922] 

WbeTB a cultivator bolds tbe land in dispu.te partly in oocapancy rights 
and partly without occupancy rights and the holding constitute one tenancy —a 
parcel of land held by a tenant of a landlord under one lease or set of condi- 
tions held, that a suit to eject the defendant from the portion which she 
cultivates as a tenant-ai-will (after determination of the area over which she 
holds non-occupancy rights) is cognizable by a Revenue Court under S. 77 (3) (i). 

Revision from the order of Commissioner, Ambala Division-^ 

ORDER. ■ 

The facts of the case are fully as follows 

Mst. Aso, defendant,, holds the land in suit under plaintiff as land- 
lord. This land consists of a holding? over half of which defendant is in 
possesstion as in occupancy tenant, while of the other half she is in culti- 
vating possession as a tenant* at* wilL 

Plaintiff now seeks to eject her from the portion which she culti- 
vates as a tenant-at-will, but the portions comprising the occupancy and 
non-occupancy have never been physically defined, hence the real point 
at issue is the determination of the area over whfeh Mst. Aso holds bob- 
occupancy rights only. 

Defendant originally* held all the land in occupancy right but feil 
into arears of rent; and, in consequence, a decree was passed against her in 
1896? ejecting her from half of the occupancy tenancy. The order did 
not specify the definite area which she was to vacate. The plaintiff 
subsequently issued a notice of ejectment on the defendant respecting 
half of the land and received formal entry in June 1913, but in practice 
the plaintiff was no better off. He then proceeded to apply for partition 
under S. Ill of the Land' Revenue Act^ but failed to obtain the assis- 
tance he sought, the case not coming within the purview of that section. 
He then brought a suit in a Civil Court. The Munsif held that, owing to S, 77 
of the Tenancy Act, the suit would not lie in a Civil Court. He then 
brought his case, claim for possession through partition before the Sub- 
Divisionai Officer, Rupar, as a Revenue Court. Defendant resisted the claim 
on the ground that the holding was joint, and she could not be ejected 
until it was legally determined over what area her status is that of a tenant- 
at-will only, and disputed the competency of a Revenue Court to determine 
that question. The Sub-Divisional Officer held that the i^aintiff was 
entitled to eject defendant and proceeded to determine the area from 
which she was to be ejected. This he did by sending the Tahsildar to 
divide the land into two portions, as fairly as possible. Lots were then 
drawn, and a decree for ejectment was passed in respect of the lot which 
plaintiff. 

’ V' i!: ,.Th[e Golleotor, on the appeal coming before him, reluctantly held that 
the'1: A^xstant Collector^ had really been partitioning the land under 
Chapter 9 of the Land Revenue Act, a course which had already been held 
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to be inapplioablef and he was donbtfnr whether"' B,ny remedy existed for 
the state of affairs produced by the order of 1896 unless that order were 
j^eyised. 

The Commissioner restored the order of ihe Assistant Oelleetor holding 
that Assistant Collector had rightly disposed of the matter under S. 77 
(3) (2) of the Tenancy Act* 

It will be seen that all the three lower Courts are in agreement on 
one point, viz,^ that plaintiff is in a very unfortunate position if unable 
somehow or other to find a remedy against defendant’s obstructive tactics. 

The Commissioner has restored the Order of the first Court which 
does provide the desired remedy. Even supposing that the orders of the 
1st Court and of the Commissioner are not sound in law, the Hnancial 
Commissioner on revision is not bound to interfere, and in practice does 
not interfere where substantial justice has been done. This alone would 
be, sufficient ground for not interferiag, as I fully agree that the plaintiff 
had a real grievance. 

The Oolleotor, however, on appeal could not be guided by such con- 
siderations and had to give his decision according to his view of the law. 
l am not at all sure, however, that his view was correct. r 

The partition prooedare under the Land Revenue Act, provides for the 
partition of holding by executive procedure without the necessity of a 
suit in a Revenue or Civil Court, and S. 158, Land Revenue Act, bars 
the jurisdiction of a Civil Court in partition cases, in all cases which a 
Revenue Officer is empowered by this Act to dispose of. 

The jurisdiction of a Civil Court is thus not barred in the present 
case, for it has been expressly decided that it is impossible for the plaintiff 
in this case to get partition of the defendant's holding under S. Ill, Land 
Revenue Act. 

A reference to S. 54, Civil Procedure Code, and to 0. r. ig 
and to the words “or otherwise" in S. 110, Land Revenue Ac^^si«>port 
the view that there are means of securing partition other than under 
8. Ill, Land Revenue Act. Normally a plaintiff w-ith a cause of action 
as in the present case could bring a claim for partition whether against 
a co-sharer or for partition of his tenants’ holding. He is barred by 
S. 158 in getting the aid of a Civil Court for partition of a joint holding. 
He is not barred by that section from getting his tenants holding divided 
into component parts. The claim accordingly was preferred in a Civil 
Court. That Court, and in my opinion quite rightly, held that its jurisdic- 
tion was barred by S, 77 (3) of the Tenancy Act. The suit is clearly one 
under S. 77 (3) (i) of the Tenancy Act, provided the whole of defendant’s 
holding can be called a “tenancy." A tenaney “is a parcel of land held 
by a tenant of a landlord under one lease or set of conditions.” In view 
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of tlie fact that the origiial parcel of land has never been divided 
physically into two holdings, and as, moreover, the whole defence is based 
on the allegation that the holding is one holding, and defendant has 
obstructed its division into its component parts of occupancy and non- 
occupancy land, I hold that the holding is one “tenancy^’ and that a 
Eevenne Court has cognizance. Eevision reiected. 

Having granted a decree the Court should, no doubt; in framing the 
decree, have complied with S. 64 of the Civil Procedure Code — Chapter 
IX of the Land Revenue Act would then have applied. 

No injustice hss, however, resulted from the method adopted. 
Revision rejected. 

Bevision rejected. 


IN THE COURT OF TBE FINANCIAL COMMJSSIO. EE OF THE 

PUNJAB. 

Revision Side, Revenue, 

No. 28 of 1921-1922. fUecided on 11-2-1922). 

CassonyF^G. 

Ghani Ahmad Applicant 

Versus 

Amin Chand and others 0 thzr side 

Punjab Tenancy Act, S. 14 — Practice— Revenue Courts are bound 
to follow Civil Courts in recognition of a person's status , 

Where a decree exists in plaintiff’s favour for possession as a mortgagee- 
landlord the decree in effect recognizes his status as mortgagee owner and his 
title to be put in possession. The decree does not create his status but merely 
recognises his status. The Revenue Courts are noimd not to deprive persons of 
rights recognised by the Civil Courts. So, where a Civil Court has recognised 
plaintiff's status the plaintiff is entitled to claim dues under S. 14 

1 P.R 1898, (Rev.,) 82 P. E. 1894; 4 P.E, 1901, Rev. 13 P.R. 1901 Rev. 6 P.R. 
1906 Rev. referred. 20 P.R. 1917 distinguished. 

Revision from the order of Commissioner, Ambala Division. 

ORDER. 

The claims in these eight cases Nos. 28 to 35 are against different 
defendants, but Amin Chand and Bhagwana are pro forma defendants in 
all cases and sole defendants in one case No. 35, The only respondents 
who have appeared or are represented by counsel are Ausaf Hussain and 
Khurshed Hussain, the defendant-respondents in this case No. 28, This 
order will dispose of the main facts in all cases. 

The facts are given in the judgment of the lower Courts and the 
olaim, as framed, is based on the allegation that the decree obtained by 
plaintiff^s predecessor was executed and formal possession was obtained in 
June 1914. The Courts have dealt with the case on this question whether 
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pogsesBion was or was not obtained, and foliowing ruling Punjab Record 
20 of 1917, the two appellate Courts have lield that possession cannot be 
considered to have passed, and, oonsequeatly, they have rejected his 
claim* 

The Assistant Collector held that the case was distinguishable from 
KMih Bam v, Stirat (l) and that there was enough evidence to show that 
possession had passed. I think that this finding was probably correct, 
especially in the case of Bhagwana. This man even preferred an appeal 
to the Collector against the mutation of ownership decided in favour of 
plaintifi’s predecessor. The Collector rejected that appeal some lew 
months before his decision in the present case, namely, on the 7th of 
January 1921. In the case of Ausaf Hussain and Khurshed Hussain the 
evidence would have been stronger had Abid Hussain’s signature been 
proved and had the Collector supported the Assistant Collector, I should 
not have interfered on revision. (Compare the decision of Sir John May- 
nard in Revenue Case No. 156 of 1919-.20, on Collector Ambala's appeal 
case No. 42 of 1918.) 

On the other hand, in the present case I am not prepared to upset 
the findings of the two appellate Courts on this point whether as a fact 
possession, formal or otherwise, had passed, I notioe, however, that Com- 
missioner has misinterpreted plaintiff^s application of 1920 for Waqat^i 
qabza. No such infers uce4as he has drawn against plaintiff can be drawn 
from the application, which if^self asserts symbolical possession. There is, 
however, another aspect of the case, which is raised inferentially in para- 
graph II of the application for revision and in the arguments of the coun- 
sel and also in paragraph B of the appeal to the Commissioner, namely, 
the application of S. 14 of the T enancy Act. The Commissioner has 
given no decision on this pnnt. A reference to S. 14 of Tenancy Act also 
now appears in the heading of a 11 the plaints, but the words appear to have 
been added later, when it was thought expedient to urge this section be- 
fore the Commissioner. The plaint is based on formal possession and in 
view of the necessarily formal cha rac ter of that possession and tliepr’-- 
nonncement of the Munsif on the two occasions of applications for execution, 
it is difficult to criticize plainti fif^s action in relying on such supposed for« 
mal possessions, and natural ]y in such cases actual possession cannot be 
given by a civil Court. Before plaintiff could get actual possession, he 
would have to eject tenants under the Tenancy Act. The Commissioner 
does not seem to have realized this. On these grounds I do not think 
th at an alternative claim under S. 14 is so inconsistent with the plaint 
as to render it improper to consider this ground,' nor has this objection 
been advanced before me by respondents’ counsel. Under g, 14 plaintifPs 
claim would be that he entitled to dues as if he was in fact the 
landlord and as if defendants were his tenants. As regards the reya- 
;(i) 2oP.Ra9iT. 
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Bu© papers, in tb.© proprietary colamn we-liave piaiEtifl's name and : in the 
tenancy column the name of one or more of the defendants, but there is no 
entry of rent paid to plaintift and in fact the papers show that rent is 
not paid to the plaintiff. The presumptions raised are that the plaintiff 
has proprietary right, and that the persons entered in column of cultivation 
are in cultivating possession, but the papers give no presumption of 
tenancy. Thus we have distinct presumption of proprietary right. W© 
also have the fact that decree exists in plaintiffs favour for possession as 
a mortgagee-landlord. This decree in effect recognises his status as 
mortgagee owner and his title to be put in possession. The decree does 
not create this status, but merely recognises the status. The revenue 
Courts are bound not to deprive persons of rights recognized by the civil 
Courts and the civil Courts have recognized plaintiff’s status, and as long 
as that status is not nullified in some way, I consider that the revenue 
Courts should concede the logical sequence, namely, that plaintiff is entitled 
to claim dues under S. 14. It has been alleged before me that execution 
of the decree is time-barred. This is not the case, as far as I can see, 
limitation runs from the date of the final decree of the Chief Court 
which is dated the 7th September, 1917, and the claim was put . in on the 9th 
of August 1920, so execution was not barred by time on that date. Plain- 
tiff also applied for execution again on the 13th of August 1920 within 
three years of the Oiiief Court's order, so he appears to have another 
three years. Plaintiff on his allegations seems to be the person immediate- 
ly entitled to the use and occupation of the Und . .Ghuna Mai v, Ghanda 
Singh (2). In that case plaintiffs claimed that they had a title by mortgage 
and that they had obtained Dakhilkharijj and that defendants prevented 
them from showing. All these elements are present in the present case with 
the addition that plaintiff has obtained a decree from the civil Court. 
He should be none the worse off for having obtained a decree, even 


(2) 82 P, 11.1894. 

J3V iP,B.1893(EevJ 
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five Bile ct. Hence tlie claim in this case to tke benefit of S. 14 must 
bava rested not on possession but on title already existing at the date of 
the institution of the suit and recognised by its decree. GoMnd Mam t?* 
Eahii4) also supports the view that it . is not necessary that the landlord 
should ever have had possession, Gurdas v, Eassan, (6) is also in favour 
of the plaintiff and incidentally shows that it is not the business of the 
revenue Coarts to reopen matters already decided by competent civil 
Courts, The language used in the ruling appears, moreover, to imply 
that though the plaintiffs in that case had got a decree in 1895 entitling 
them to possession, they had not executed it. Still they were held entit* 
led in 1901 under S. 14, Mul Ghand Mul Chand (6) is also in plaintiffs 
favour. It reads ‘‘the case must be dealt with on the above-mentioned 
basis that by the decree of 1898 the plaintiff was put in the position of a 
landlord.” For these reasons I thiuk that plaintiff is entitled to a decree 
on the strength of S. 14. 

As regards ruling Khuh Bam v. Surat (1), I may observe that in that 
case the plaintiffs whole claim rested on the allegation that he had 
taken formal possession. The ruling would be applicable, supposing the 
plaintiff was now suing to eject respondents from the landr but he is not 
suing for this, but merely for certain dues, and it does not really matter 
whether he has obtained possession or not as long aS the status given him 
by the decree subsists, I accept the application for revision and restore 
the orders of the Assistant Oollaotor in all the casek Parties to bear their 
own costs. . 

Eevuion accepted. 


IN THE OOUBT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

No. 36 of 1921-22. (Decided on 8-5-1922). 

Oasson, F,C. 

Versus 

Hamaj, SmBM , 

Lambardar -creation of new post-existing Lambardar obno*. 

lous income from the village quite sufficient to support two. 

. Where the existing lambardar was most obnoxious to a large section nf fi, 

vdlag6,whoowned nearly 15V. squares out of 42 squares and fhe revenue 
abiana was quite sufficient to support two lambardars, appointment ofasL^f 
Lambardar was held to be justified.! ^ ^ ^ second 

Appeal from the order of Commissioner of Multan Division 
(4) 4. P. E. 1901, Eev. ' 

(6) 18 P. E. 1901, Eev. 



14 ■ PTJNJAB CASE-LAW, [1922] 

OBDEE. : 

This case reveals con tinuons dissension in tli© village and refusal on 
the part of the Gils to recognize Harnam Singh as a suitable Lambardar to 
represent them. Prom time to time they have attempted to get a separate 
Lambardar for their own tribe, but without success until last year when 
Mr. Abbot approved the proposal of the Collector to appoint an extra 
Lambardar for the 15 squares held by Gils. An appeal was preferred 
against this order and in view of the fact that it appeared that the existing 
Lambardar had not been given an opportunity to represent this case before 
the Commissioner, my predecessor made over the appeal to the Commis- 
sionor for disposal with powers to pass a fresh order. Thereupon CoL 
Elliot disposed of it and decided that no additional Lambardar should be 
appointed, and it is against that order that the present appeal is made. 
It is manifest, I (ihink, that the position must necessarily have become 
tjmuch more acute in consequence of the order passed by Mr. Abbot, 
The Gil Jats would have expected a hearing of that order to have at least 
succeeded in obtaining their desire and the disappointment in having to 
remain under Harnam Singh will be proportionately all the greater. The 
Commissioner's order is also based on incorrect data. He says that no 
increase has taken place in the land revenue or elsewhere to call for another 
Lambardar nor has the size of the Chak increased. As a matter of fact 
the revenue has increased as shown in Mr. Penny's order of the 27th 
January 1922, and is now estimated to be more than half as much again 
as it was in the year 1920*21 and the squares now amount to 42 against 24 
when Harnam Singh was first appointed. The last order rejecting applica- 
tion for an additional Lambardar appears to have been passed in March 
1911* The revenue was then Es. 1,433 with an abiana of Es, 4192. It 
is now likely to be Rs. 3,100 with an abiana which is at least Rs. 4,749 
and may be more. This, however, is not the consideration, which should 
settle the matter. On administrative grouads, I consider that the position 
is impossible. Here we have a large section of the village nearly 15 
squares out of 42 squares, to whom the existing Lambardaf is most 
obnoxious. Efficient administration can hardly be expected under such 
circumstances and as the amount of the land revenue aad abiana is quite 
sufficient to support two Lambardars, I see no reason why an extra Lambar- 
dar should not be appointed and the village placed on the same footing as 
nearly all other Ohaks, namely, being provided with at least two Lambardars. 
I accept the appeal and restore the order passed by Mr, Abbot, f.e., 
a second Lambardar will be appointed. It will be for the Collector to 
detennine the person \^ho is to be appointed. 

Appeal accepted. 
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HAR DAS V. LAL SINGH.: 

IN THE OOURT OE THE EINANOIAL COMMISSIONER OE 

THE PUNJAB. 

Revenue. 

No. 263 of 1920-21. (Decided on 2-8-22) 

King ^ F* Q. 

AppUmnt 

Vtnus 

Lal Singh OiMr side* 

^ Act, ' S. 'S? — death of occupancy lenanl— 

mutation should he in the name of the landlord* ' ' 

Where tlie last mcambeiit of an occupancy holding is proved to be dead, 
the land should be shown in the name of the landlord, that is to say that the 
right of occupancy should’ be deemed to be extinct. 

Ke vision against the order of the Oommissioner, Ambala Divlsiom 
ORDER (16th May, 1923-) 

The question for decision was whether in the absence of Bam Ohand, 
occupancy tenant, mutation should be effected in favour of his cousin 
Har Das, by adoption or whether the occupancy rights should foe extin* 
guished. The Assistant Collector decided in favour of extinction. The 
Collector decided in favour of Har Das. The Commissioner has restored 
the Assistant Collector's order- 

While the appeal to the Commissioner was pending, the Collector 
pointed out that Ram Chand was still alive, and that he was not 30; his 
name should not be removed from the papers. The Commissioner 
refused to accept this view. 

It seems to me that if Ram Chand is alive there is no reason why his 
name should be removed from the revenue papers. It is not for the 
Revenue OMoer to go into the question whether Earn Chand has forfeited 
ilia rights or not. That is a question which a Court must decide. The 
Revenue Officer has only to decide whether or not Ra n Chand is alive# If 
Ram Chand is alive, then there should be no mutation. If Ram Okand is 
dead, then the question arises whether the occupancy rights are 
extinguished or whether they pass to Har Das, the adopted son of Msi 
Kasturi Ramji’s widow. Notice must issue to both parties. 

ORDER. {2nd August 1922.) 

My order of the 16th May, 1922 will be read as a part of this order. 
The parties agreed in stating that Ram Chand is not alive and that 
he died about four years ago. It is obvious, therefore, that his name 
oanuot appear in the records. I agree with the Commissioner in 
thinking that in default of Ram Ohand's name the land should be shown 
in the name of' the landlord, ' that is ’to say, that the right of occupancy 
should be deemed to be extinct. I see no reason to interfeie. The 
petition isj therefore, dismissed. 


Feiition dismissed. 




^ PTOJAB OASE-LAtV , PAST C. [1922] 

N THE COURT OF THE FINANCIAL COMMISSIONER OF TBDEi 

PUNJAB. 

Eevision Side. ^ Revenue. 

No. 94 of 1921-22. (Decided on 3-8-1922), 

King, F. O, 

LAKHMi Chand and otters Applicants 

Versus 

Other side* 
•no acquisilioB of 


Khan Mohammad atid others 

(i) Punjab Tenancy Act, S. 9— lapse of time 

occupancy rights. 

Held, ttat mere lapse of time does not confer a right of occupancy. 

(ii) Practice— pleadings— plea raised at a late stage. 

Where plea of non-joinder of parties was not raised in any of the pleas but 
•was raised in the revision Court, held, that at such a late stage the point 
should he disallowed. 

Revision from the order of Commissioner of Multan Division. 

ORDER. 

The points raised in this case are quite different from those raised 
in case No. 21 of 1921-22. I would not have issued notice to the res- 
pondent, if I had not been misled by the fact that the parties come from 
the same village, and the disputes in both eases are as to rights of occu- 
pancy. I entirely agree with what the Commissioner has written that 
mere lapse of time does not confer a right of occupancy, and I see no 
reason to interfere with the order of the Collector. The petition for 
revision is therefore rejected. The point raised by my predecessor that 
all the landlords have not been made plaintifls has not been raised in any 
nf the uloas. and I am not prepared to entertain it at this stage of the pro- 


Petition rejected^ 


IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. ^ 

No. 133 of 192M922. (Decided on 8. 8. 1922,) 

Casson^ FX), 

Ghdam Mustafa 

Versus 

Pazal Dik and others -• 

Punjab Tenancy Act, S. 84 (5)— ignoring a previous ludgment 
rt^ng as res judicata between the parties is a material irregularity 
ifyinit interference on revision. 

leld that the Collector and Cominissioner committed a material irregularity 
coring a previous decision between the repraseutatives-in-interest of the 


Ravenu® 


Petitioner 


GHULAM: MUSTAFA 2 ;. FAZkh DIN 17 

parties and the Financial Commissioiier was authorized to interfere wMth the|r 
ecisi on in revision under S. 84, cl (5) of the Act. 

Eevision from the order of the Commissioner of Lahore Division* 

OEDER'' ■' 

The facts are stated MIy in the Commissioner’s Order , dated 22nd 
February, 1922. Mr. Mohsan Shah who appears for the respondents, admits 
before me that the case of 1895 was between the represen tatives-in- interest 
of the sames parties and that therefore the decision arrived at in that case 
is res judicata far as the present case is concerned* It has been 
decided in that former case that the tenant, Ghiilam Shah had 
occupancy rights under S. 6 of the Tenancy Act. The Collector and 
the Commissioner do not appear to have realised the fact that this jadgnieafc 
was res Judicata and barred a further invtstigation so far as they were con- 
cerned. Tt seems to me therefore that they have committed a material 
irregularity and that I am authorised to interfere under S. 84, clause 5 of 
the Tenancy Act 

The only point now in dispute is as to whether Mehr Shah occupied 
the land. Mr. Mohsan Shah says that there is no evidence to this effect 
and that it is a mere conjecture to say that he did so. I do not agree. I 
think that the judgment of 1895 clearly establishes that Mehr Sbah wai 
in occupation of the land. If it is admitted that Mehr Shah was in oeoa* 
pation of the land and that his descendant, Ghulam Shah, had oeenpanoy 
rights under S. 6, ifc follows that the present petitioner, Ghulam Mustafa 
who inherits his rights through Budhe Shah, the son of Mehr Shah, hm 
occupancy rights under S. 6. That being so, he cannot be ejected from 
the land. I do not agree with the Commissioner in the statement that 
Ghulam Shah^s rights were limited to his lifetime. Doubtless that is how 
they were recorded in the revenue papers, but in spite of that record his 
rights were stronger than they were recorded to be. It is not clear why 
on Mehr Shah’s death Budhe Shah and Ghulam Shah did not jointly succeed 
to their father’s inheritance. Probably the fact that one man only was 
required to look after the shrine is the reason why both Budhe Shah and 
Ghulam Shah were not recorded as occupancy tenants of the land* How- 
ever that may be I am quite convinced that Mehr Shah was the original 
occupant and that Ghulam Mustafa as the descendant is entitled to occu- 
pancy rights under S. 6. On this ground I accept the petition and restore 
the order of the first Court. Petition accepted. 


INTHECOUBTOI’-THE EINANGIAL OOMMISSIONEB OE THE 

PUNJAB. * 

Eevisiou Side 

No. 2 of 1922-2B (Decided oa 6-11-1922), 

King, F.C. 
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JiwAN son of Mohammad ••• ... .. Applicant 

Versus ,■ 

The Orown , . • • * * . . (^ther stde„ 

Punjab Land” Revenue Act, S. 37— Entry as to caste in the 

Revenue Records — correction thereof. 

Held, tiiat no change should be made in fclie existing Beyenue record 
merely because an applicant is believed to have proved that an entry is wrong. 
Such action should only be taken when a definite cause of action has arisen 
or an applicant has obtained a declaratory decree in a regular suit to that 
effect. 

Revision from the order of the Collector of Attock District, 

OEDEB 

EmgyF.C—lihi^i^ application by one Jman praying to be 
shown as an Awan in the Revenue papers. The applicant has not put 
in a copy of the Revenue papers to show in what capacity he is entered 
in the Revenue papers at all or even to show what his caste is as record- 
ed in these papers. I am of opinion that this is not a case in which the 
Commissioner or any Revenue Officers below him should take action of 
a generaT natuie with a view to some future occasion. It is probable 
that the object of the applicant, Jiwan, is to be able to acquire land 
which he is not able to do now from an agriculturist. It is possible 
also that being married to the sister of an Awan, his wife’s family wish 
that their sister s husband should be shown to be of a caste suitable 
for marriage with them. Whate\er the cause of the application, I am 
quite sure that it is not one on which, as it stands, the Collector should 
have given a decision altering the caste or declaring that the caste of 
the applicant was other than it is probably supposed to be. These cases 
should only be taken up when there is a definite cause of action. For 
example, supposing that the applicant wishes to acquire from an agricul- 
turist a definite piece of land and the question has definitely arisen whe- 
ther he can make the acquisition because he is not himself recoided as 
the member of an agricultural tribe then the Revenue Officer must reach 
a definite decision. I am averse from making any change in the exist- 
ing Revenue records, merely because the applicant is believed to have 
proved that the entry is wrong. The only satisfactory proof of a wrong 
entry will be put forward in the course of a regular suit ending in a 
decree and unless the applicant is prepared to take action by way of a 
regular suit and tmless he obtains a declaratory decree, I do not think 
that any change should be made. For these reasons I am of opinion that 
the late Commissioner of Rawalpindi, Mr. Kitchin, came to a right decision 
in refusing to allow any change, and I think the Collector of Attock 
has acted rightly in following that decision. I, therefore, refuse to in- 
terfere with the Collector’s order. The papers will be returned to the 
Commissioner of Rawalpindi with a copy of this order. 

Revision rejected. 









19 


AYA EAM V. AESLA KHAN- 
IN THE OOTJET OF THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 

Revision Side. Sevenne. 

No. 21 of 1921-22. (Decided on 26-3-1922) 

King, F.C. 

Aya Ram and others Applicants 

Versus 

Arsla Khan and others Other skU^ 

Punjab Tenancy Act— S. 84 (5)— Substantial justice done— no 
interference on revision. 

Where substantial justice has been done there is no gTomid for inter- 
ference on revision. 

Revision from the order of the Oommisaioner, Rawalpindi Division* 

ORDER. 


Gasson, F.C. (W-S 22 ), — The question involved in this ease is 
one which has arisen from time to time regarding certain villages of Isa 
Khel Tehsil and this is the second case from this particular village Sultan 
Khel The position so far reached cannot he descrihed as satisfactory* la 
1890 there was a case from village Kalur and the question involved 
being, I understand, the same as in the present case, at any rate the validity 
of an entry in the record of rights regarding certain rights of occupancy 
tenants or Munjhamari tenants to alienate their occupancy rights on 
their Munjhamari rights without the sanction of the landlords was 
involved. The Commissioner seems to have decided that there was a 
custom which authorised such alienation. The case evidently 
went to the Dinanciai Commissioner on revision and was rejected. Then, 
in 1899, a similar case started regarding the same village and came 
before Sir Charles Tapper, who remanded it for fresh decision on 
certain issues and it was decided on those issues and the Commissioner 
held that as the case was between the same parties as in 1890 it was 
res judicata^ but he sent the. case up to the Financial Commissioner to see 
with reference to the question whether it was necessary to review 
the finding of 1890. This was the Financial Commissioner’s case 
No. 20 of 19O0«21. An enquiry was made to ascertain whether other 
villages had similar entries as those given in the wajib-id’arz P'^rtly 
because t.ie entry in the wajib~u,karz was expressed in very ambiguous 
language. The final result was that the Financial Commissioner held 
that some 25 villages contained similar entries and that they undoubtedly 
were meant to lay down that occupancy tenants could alienate their 
holdings in these villages without the consent of the landlord and he 
gave a curious finding to the efipect that a general custom exists by 
which occupancy tenants under S. 8 of the Tenancy Act are empowered 
to alienate their holdings without the consent of the landlord and he 
explained that the reason for this was that they had, as a rule, invested 


\ 
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capital in tlie improvement of tlieir holdings to a mucli larger extent 
than would be usual in the Punjab proper. He agreed with the Com- 
missioner that the ms 7^es judicata owing to proceedings of 1890 
and remarked that the enquiry* in the case before him was only necessary 
to show whether the case of 1890 required review and that the result 
was that no such review was necessary and that the previous case was 
decided in accordance with the custom of the vicinity and following 
the only intelligible interpretation that could be put upon the entries 
in the of this and other villages. He therefore rejected 

the application for revision of the Commissioner’s order. This case is 
peculiar and it might be taken to imply that the existence of a custom 
could override the provisions of the Tenancy Act. The next case is 
Pinancial Commissioner’s revision case No. 159 of 1909*10 of village 
Sultan Xhel, the same village as we are now concerned with. The 
Collector reluctantly accepted the appeal from the Assistant Collector’s 
order, as he held himself bound to follow the decision of the Pinancial 
Commissioner in 1901 and thus, though he evidently did not agree with 
that decision, he himself felt bound to dismiss the claims of the landlords 
to set aside the alienation and obtain possession of the land. The 
Commissioner held that the Pinancial Commissioner bad not given a 
clear finding to the effect that custom could be allowed to abrogate 
the provisions of S. 56 and 60 of the Tenancy Act and accepted the further 
appeal and set aside the transfer. He based his decision on S, 112 read 
with S. Ill of the Tenancy Act but does not appear to have considered 
the application of S. Ill taken by itseH^ The Financial Commissioner on 
revision agi'eed with the Commissioner and held that the entries having 
been made after 1871 cannot be classified as agreements by virtue of S. 112. 
Therefore he held that the case was governed by Ss. 56 and 60 of the 
Tenancy Act and the mortgage "was clearly voidable at the instance of 
landlord. He further held that it was not the intention of the Pinanciai 
Commissioner in the Kalur case, No. 20 of 1900-01, to lay it down that an 
entry in the administration paper of a village regarding a custom of alie- 
nation override s the provisions of Ss. 56 and 60 and that such a ruling 
would have been clearly contrsry to law, and if it had been placed on record 
it would have been necessary to overrule it. Here again there was no 
discussion in the Pinancial Commissioner's order as to the possibility of the 
entry being an agreement within the meaning of S.l 11 independently of S, 
112. Finally we have a Civil Juigmeiit No. 63 of 1918. The relevant words 
in this finding are : — 


It has been found as a fact by both Courts that the occupancy tenants 
in the village in which the lands in suit are situate have an 
unrestricted right of alienation. This finding is now attacked by the 
Counsel for the respondents, but it is based upon an agreement in the 
wajib-ul-arz oi the and that agreement appears to be one which 
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could be enforced under S. Ill of tie Tenancy Act despite the provisions 
of S. 56 of the same Act. The finding therefore contiavenes no provision 
of law and it is one which must be accepted. 

I should have remarked regarding the ease No. 20 of 1900-01 that 
the landlord applied for review of Financial Commissioner's order. This 
application came before Sir Charles Tapper and was rejected by a brief 
order. Sir Charles Tapper thus appears to have affirmed the order of Mr. 
Clark, Officiating Financial Commissioner who had originally disposed of 
the case, but it is impossible to say what reasons led him to reject the 
application for review. The finding in 63 P. R. of 1918 does not discuss in 
detail whether the entry could rightly be regarded as an agreement under 
S. Ill and I think cannot be taken as laying down anything more than the 
proposition that if the entry is regarded as an agreement under S. Ill then 
that agreement does override the provisions of S. 66. The above infer- 
ence, at any rate, can be drawn from the ruling and to this extent justifies 
further examination of the point, which seems to have been overlooked in 
the decision of 1910 as to the applicability of S. Ill taken by itself. 
I fully agree that there is absolutely nothing in law to prevent such an ag- 
reement operating and therefore the whole point foi consideration seems 
to me in all these cases to be whether the entry is an agreement within the 
meaning of S. 111. It appears to me that entry of 1878 is not relevant. 
It was not made before 1871 and does not proprio vigore constitute an 
agreement within the meaning of S. Ill by virtue of S. 112. Apart from 
this, it has been ruled in 16 P. E. 1915, following many previous rulings, 
that, in the absence of an express intention to the contrary, agreements 
recorded in a settlement record are not intended to take eflect after the 
expiry of the settlement. If this rule is followed, the defendant must have 
his case solely on the entry in the 1907 settlement and he must prove that 
the entry embodies the items of an agreement arrived at between the 
parties. In P. E, 16 of 1916, it is laid down that the mere signature at 
the end of a document containing many clauses with respect to various 
matters relating to rural economy cannot se be regarded as sufficient 
evidence to prove the fact that the attention of the parties was directed to 
the rules of succession at variance with the statutory rules, contained, with 
other matters, in one of its clauses, and that these rules were tlie result of 
them mutual consent. It is further remarked in the ruling that if the 
entry were a mere repetition of the previous entry and the persons con- 
cerned were not questioned as to whether they consented to accept it as a 
binding agreement, it could not obviously satisfy the requirements of S- 1 1 1 
of the Tenancy Act and in the case before them the Hon’ble Judges gave 
some special reasons for thinking that the entry was a mere repetition and 
that there was nothing to show that the attention of the parties had been 
directed to it. It is noticeable that in that case the entry was signed by 
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botli the landlords and the tenants. The mere fact of signature by the 
two parties will not of itself be sufficient to establish that the entry amounts 
to an agreement. Revenue Judgment No. 10 of 1901 is, however more to 
the point. In that case the record of rights in 1880 contain- 
ed an entry that the tenants had agreed to give up their occupancy 
rio'hts and after he had carefully examined the attestation papers in all 
stages, Sir Charles Tapper came to the coBclusion that he had before him 
a case not of a mere voluntary admission to an agreement, that the land- 
lords as well as the tenants had taken part in the proceedings but that 
great care was exercised to see that the tenants knew what they were about. 
He goes on to say that mere entry in the record of rights does not consti- 
tute an agreement. There must be an actual agreement and Revenue Courts 
must satisfy themselves of this. The present case is quite distinct from S 
P.R. 1868 Revenue. In that case the landlords tried to make use of an 
entry favourable to themselves against the tenants. The document was 
signed only by the landlords and was not even a voluntary admission by the 
tenants but in the present case the tenants are trying to make use of a 
document signed by the landlords. It seems improbable that the 
landlords would ever have signed such a document containing the 
clause in question unless they had agreed to abide by it. The 
entry in itself is inherently a natural one in view of the facts eluci- 
dated as to these villages in Financial Oommissione/s case No. 20 
of 1900- 01, namely, the heavy expense of Manjhamari, 1 am inclined to the 
view that the landlords knew perfectly well what they were doing and that 
was an agreement and this is all the more probable because the settlement 
took place before the Financial Commissioner’s decision in case 59 of 1909- 
10 and after the decision of 1890 and this is further borne out by the view 
taken by the Civil Courts in P.R. 63 of 1918. It is highly desirable on 
general grounds to reconcile the various decisions on this matter of these 
entries in the loajib-uharz of these villages and it remains to examine the 
attestation papers thoroughly in order to see what there is to show that the 
entry embodies an agreement 

The settlement report of 1872-78 paras 139 to 144 describes the 
origin of the tenures in Isa Khel TehsiL In para 146 relating to tenants 
we find ‘‘most of these holdings under S. 8 in Ihe Isa Khel and Mianwali 
Tehsils are found in the kacha and derive their status from having broken 
up jungle waste at a time when tenants were less easy to obtain than now. 

In addition to the privileges secured them under the Act, some 

have also the right to alienate their holdings. It is evident from a perusal 
of these paragi’aphs that the breaking up of waste whether in the uplands 
or the kacha was not a particularly safe undertaking. In para. 24 of the 
Assessment Report of the Mianwali and Isa Khel Tehsils (1907) “There 
are Butemar and Manjhemar tenants who have cleared the wastes or have 
built embankments or leveHed the land and cannot be ejected without pay- 
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ment of compensation and can sell or mortgage tiieir rights/'' 

The large proportion of land held by* occupancy tenants is noticeable 
In 1878 it was 25 per cent of the whole cultivated area and in 1907, 20f0, 
T admit this application for revision, both parties to be sent for, also the 
record of the civil case which resulted in P.E. 68 of 1918 also U e file of 

the attestation of the wajib^ul-arz oi ihiQ 1907 Settlement. 

ORDEE. 

Casson jP.O. {S — 5*-^22)-^’l'hrongh a change oi ahlmad the order 
that the civil file above referred to sh''ald be sent for has not been cairied 
Out. This has only come to notice this afternoon and it is impossible to get 
the file from Mianwali by Monday. The case ^ an important one and I 
think that it should not be decided without seeing the sivil hie. The case 
is fixed for the 6th instant, It must be postponed. A fresh date will be fixed, 

ORDER. 

King.FsC. (^^8 — 22 ) — Tbe preliminary objection has been taken 
by Mr. Bhagat, who appears for the respondents to the effect that under 
S. 84, sub-section 5 of the Tenancy Act the power of this Court is limited 
strictly by S. 115 of the Civil Procedure Code, I [have heard Mr, Bhagat 
at length and Pandit Shiv Narain in reply, I have also considered the 
order recorded by my predecess or, Mr. Casson. I am of opinion that in * this 
case substantial justice has been ione and that no good will result by 
adding another ruling to the somewhat conflicting rulings which already 
exist as to the rights of occupancy tenants under S. 8 in this village of 
Sultan Hhel, I think that the Collector and Commissioner have acted rightly 
m following the ruling of my predecessor Mr. (now Sir) John Maynard in 
Revenue Court Case No. 159 ot 1909-10 which dealt with a precisely 
similar set of circumstances. That being so I refuse to interfere under 
St 84 sub-secticn 5 of Tenancy Act. 

Interference declined^ 

IN THE COURT OP THE PINANCIAL COMMISSIONER OP THE 

. ,, , PUNJAB. 

Appellate, 

No. 11 of 1921-22. (Decided on 28-4-1922.) 

^ « Casson^ C, 

Guru Sardool Singh 

"Versus 

SuN^AR Singh and others r, 

25-enhancement of rent! . 

of an occnpancv circumstances the Court may enhance the rent 

able on the umleref /!• ^ amount as it considers fair and equit- 

Appeal against the order of the Commissioner of Jullundur Division 

ORDER. 

^Vthofivf'^T «der dated the 

-7th of March 1922, ^vh^ch should be considered as a part of this order. 


Revenue, 
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The report asked for from the district lias now arrived together with state- 
ments required. The report shows- that I somewhat misunderstood 
the facts of the case. It was only for the settlement period 1S53 to 
1885 that the rent of the village was entered as lump sum. There- 
after it has varied. In the settlement of 1853^ the total of revenue 
and cesses was Rs. 1,457, in 1835 this rose to Rs. 1411: and in the 
last settlement to Rs. 1731. The figures given in the Assistant 
Collector’s order of the 17th January would appear to be incorrect. 
During the 1st period, the rent, a lump sum of Rs. 1800, was bached 
over the whole village and on occupancy and non-occupancy tenants 
alike at the rate of Rs. 2/9/- per bigha in case of chahi land and 
Rs. l/S/iVper bigha incase oi baraiii. The sum total of the rents rose 
in 1885 to Rs. 2006 and in 1914 to Rs. 2831. The rent of 
1853 as compared with the revenue of 1882 gave an average malikana 
of -74;6. In 1885 the average malikana has arisen to -fO/- and in 
1914 it still works out at ‘;9/- per rupee on revenue. On the other hand 
the rent of this particular holding has varied as follows : — 

1853 ■/4/- in the rupee. 

1885 -/9y2 Do. 

191445 -/4/0 Do. 

The reason why the figures of the rent of this holding differ 
from those originally put on the file is explained in the report of the Rev- 
enue Assistant, dated the 24th of April, 1922, which should be attached 
to this judgment, and for the purposes of this suit the statement marked 
0, which was originally on the file, appears to be accurate or ly for a 
portion of the holding now in dispute and the rents which are now 
being paid on that holding and rents which respondent has been pay- 
ing from time to time on the vaiying quantity of land held by him. 
Statement E is the more useful and shows that though he is n^w pay- 
ing 0-4-0 on the average he was actually paying in 1885, 0-9-2. It 
seems unreas tenable therefore that the enhancement should be confined 
to 0-8*0 seeing that he was paying more than 0-8-0, 35 years ago, and 
thus continued to pay that up till 1914. The statement D showing 
the average malikana paid by tenants throughout the village shows 
that this rent has amounted since 1885 to 0-9-0 in the rupee. It is 
true that this takes account of a small number of non- occupancy ten- 
nants, but both parties admit that non-occupancy tenants only cultivate 
l/12th of the area, so that their presence does not seriously affect the 
question. For this reason I think it is safe to take as much as 010 0 
audit may be hoped that perhaps the landowner will not bring a suit 
in 10 years, time for a further increase, as he would certainly do if 
the rent is fixed at 0-8-0 in the rupee. I accept the appeal and fix the 
rent at 0-10-0 in the rupee. Appeal accepted. 


CURRENT 

Punjab Case-Law 

PART C. 

Revenue Rulings 

1923 . 

IN THE COURT OF THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 

Appellate Revenue. 

No. 2 of 1922-23. (Decided on 10-3-1923.) 

F. O. 

Nawab and otkers Appellants 

Versus 

MsTv Eabia Bibi Respondent* 

Punjab Colonization of Govt. Lands Act| Ss. 20, 21 -“female 

tenant holding till remarriage -land reverts to landlord-- succession 

--P.T. Act, S.59. 

Msfc. E, B. succeeded to the tenancy until re-marriage, when the unamended 
Act was yet in force. Held, that on her remarriage the land reverts to its 
landlord, namely, the Government, under P. T. Act, S. 69. Held further, that 
as the allotment to one Mst. H. E. was made because she was widow of one 
A. D., it could be presumed to have been made because of A. B’s services. 
The Government Succession, therefore, went to the male agnates of A. H- 

Appeal from the order of the Commissioner of Multan. 

OEDEE. 

In this case question arises as to what must be considered 
to have happened as regards this half square on the remarriage 
of Easul Bibi, which occurred during the period when the unamended 
Colonization of Government Lands Punjab Act, 1912 was in force. 
Under S. 20, Easul Bibi succeeded until re-marriage. Section 
21 does not provide for the case of a tenant re-marrying. We are 
thrown back on S. 59 of the Punjab Tenancy Act, and under 
the, proviso of that section as the common ancestor did not occupy 
the land, it must be held that the land reverted to its landlord, 
that is to say, to Government. The allotment to Hayafc Bibi, 
although apparently made by ‘ the Tahsildar, was not contested 
by anybody and must, I think, now be confirmed and held to 
be a first allotment of this tenancy, in which case S. 21 (a) 
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of llie AmOBded Act comes into force ; and, as do^ successor tas 
been nominated by ' -tbe Collector from tbe dssne of Hayat Blbi in 
respect of this 'half ^ square, 'succession, devolves on the male 
agantes of tbe person . on account . of-whose ; services ^ tbe tenancy 
was ■ allotted. ^ In' 'this case, the tenancy ' _ was allotted to Hayat Bibi, 
becanse, she was the.Vidow ' of Ala Dad, a tenant of ' Government 
and, T think, it can be . fairly said that it was on account ■ of Ala Dad's 
services that the grant was allotted to her, Snccession, therlore 
goes to the male agnates of Ala Dad» that Is to say, to 
Mehr Dad^ Khnda Dad and the heirs of Paasal Din. For these reasons, 
I accept the appeal and restore the order of the Settiment 
Officer, ordering mntation of this hall square in the sense above 
described. 

Appeal accepted^ 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

■ PUNJAB. ■ 

Appellate Side Eevenns. 

No, 14 of 1922-23. (Decided on 5-4-I923X 
Kingr F* C. 

'Akhtab Ali Appellant 

Yersus^ 

Laik Ram Respondent. 

Sufedposh— appointment— candidature sanctioned by Commis- 
sioner— applicant not a Lambardar. 

Where an applicant's candidature for the appointment of Safedposh is saac- 
fcioned by the Commissioner, he is in all respects acting on the same footing as if 
he were a Lambardar, and the fact that he is not a Lambardar should not count 
against him, when it comes to making a selection, for the appointment of Sufed- 
posh. The initial defect in an applicant for Sufedposb of not being a landowner 
in a Zail is cured by subsequent acquisition of land therein. 

Appeal from the order of Commissioner of Ambala Division. 

ORDER. 

This order will dispose of appeal, No. 14 of 1922-23, and revision appli- 
cation, No/ 106 of 1922-23. In both cases, Akhtar Ali Khan is the peti- 
tioner before me. In the appeal, Akhtar Ali Khan appealed against an 
order of the Commissioner directing the Deputy Commissioner to make a 
further enquiry into this case, and in the petition for revision, Akhtar Ali Khan 
has applied against an order of the Commissioner confirming an order of 
the Deputy Commissioner appointing Eamji Lai as Sufedposb. Akhtar Ali 
Khan is not a Lambardar but his candidature for the appointment of Sufed- 
posh has been sanctioned by the Commissioner. Therefore, in all respects, 
be is on exactly the same footing as if he were a Lambardar, and the fact 
that he is nob a Lambardar, should not count against him when it comes 
0 making a selectibn for the appointment of Sufedposh. A more serious 
and the fact that he is not 'a Lambardar. 
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objection against Akhtar All Kban’s' appointiaent is ' th© allagatidn tliat 
be did not own land and conid not, ttorefore, be described as a landowner 
in the ZaiL This defect, if it was true originally V has been cured snbse- 
qaently, because, Akhtar Ali Khan 'now owns land in this Zail# The 
Deputy Commissioner has appointed Ramji Lai as Sufedposh on the condi- 
tional recommendation of Bai Bahadur Mukand Lai, Honorary Magistrate# 
The actual report of Bai Bahadur Mukand Lai stated that if, Akhtar All 
Khan was to be appointed, then Ramji Lai was a suitable candidate# The 
Deputy Commissioner appears to have thought that the Commmissioner’s 
order, directing a further enquiry, precluded him from again considering 
the claims of Akhtar Ali. As a mater of fact, Akhtar All Khan had by 
that time lodged an appeal in this Court, protesting agaijist the remand to the 
Deputy Commissioner. I am of opinion that there is no reasen why the 
Deputy Gommissiener s original order should be varied# The Deputy 
Commissioner does not appear to want it to be varied and it is obvious that 
he would not have varied it if he had not been directed to make a further 
enquiry# Akhtar Ali Khan seems to be a suitable candidate and the mere 
fact that both he and the Zaildar belong to the same estate is not a good 
reason for turning him out of the appointment# 

I accept Akhtar Ali Khan’s appeal, No. 14, and cancel the Commission- 
er’s order. The effect of this is to restore the order of the Deputy Com- 
missioner, appointing Akhtar Ali Khan as Sufedposh. Akhtar Aii Khan’s 
petition for revision is, therefore, also accepted, because, it is obvious that 
if Akhtar Aii Khan has succeeded as against Laik Bam, there was no 
vacancy to which Ramji Lai could be appointed. The parties will bear 
their own costs througliout. ■ 

Appeal accepts. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB#- 

■ Beveno#. 

No. 28 of 1922-23. (Decided m 21-4.1923). ' ' 

Mng, F. a 

Nanak Siktgh Applicant 

Versus 

Bhola Singh 

Sufedposh — appointment by Collector- 
missioner. 

Held, that the appointment, made by a Collector 
miesioner, merely because, he himself, for good reas. 
would hare chosen some other man. Where, the 
the record that the respondent was better than the t 
a Lambardar, the Commissioner had chosen him a 
that he was not appointed by the CoUeotor could i 
appomted a Sufedposh# 


Respondgnt 
interference by Com- 
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Acceal from the order of the Commissioner of Jallundur Division. 

ORDER. 

The chief fact against Bhola Singh is that he was not appoint 

' Ob th6 r6cord, sts ifc stands, I think 
tlifii better of the two candidates* It is trm 


Sufedposh by the Collector, 
established that he is 
he is not a Lamhardar, but that fact is condoned by the Uommissioners 
choosing him as a Sufedposh and by implication approving his candidature 
for that appointment Bhola has considerably more land than 

Nanak Singh, His personal services have been far greater than those 
of Nanak Singh. On the other hand, Nanak Singh has the great advan- 
tage of having been appointed by the Collector and of having had his son 
enlisted into the army during the Great War. Nanak Singh's fathers 
seWioes have been very considerable but although the fact of these 
•services is to be taken into consideration, it is not to be regarded as a 
ruling fact in making the appointment. If I had to judge between the 
two men, I would myself have had no hesitation in choosing Bhola 
Singh. They only difficulty, I have in dealing with the case, is that the 
ruling oi Attar Singh v. Ganga Singh (1) at first sight seems to preclude 
the interference of the Commissioner in a case of this description. The 
ruling, which is based on previous rulings, distinctly lays down the princi- 
ple that the Deputy Commissioner’s selection is not to be interfered with 
except for convincing reasons. It is not stated what convincing reasons 
are. We may take it that it is intended by these words that the appoint- 
ment, made by a Collector, is not to be upset by a Commissioner merely 
because he himself, for good reasons, whatever they may be, would have 
chosen some other man. At the same time, if a Collector has taken such 
an extreme view of certain factors as to make him come to a wrong 
decision as to the person who should be appointed to fill such a vacancy, 
I think, it is open to the Commissioner to correct that mistake. lo the 
case now before me, it seems to me that the Collector has attached undue 
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mentioBed by the Oommissioner that Bhola Singh was deprived of <-he 
Sufedposhi for no fault of his own and by chance, although, at the time he 
was deprived of the Sufedposhi, he was thought to be the better candidate 
for that appointment. Having regard to ail the facts in this case, I have 
no hesitation in deciding that the dommissiener’s order is correct and I 
dismiss this appeal, 

Appml dismissed* 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

. PUNJAB. . . *■: 


Appellate. Eevemm* 

No. 29 of 1921-22, (Decided on 4-5-1923.) 

King, F. a 

Dani and others Appellants 

Versus 

Chhaju Khan and others Respondents, 

Piiiiiab Tenancy Act, 72 — Improvements “ estimate of . 

Bield, the JSFaqsha Chahat 19 a more correct indication of the value 
of the wells, sunk by the tenant, rather than the report of the District Engineer 
and the Courts ought to accept a statement as to cost of each well contained 
in the Naqsha Chahat, when estimating the* value of compensation to be paid 
to the tenant on ejectment. 

Appeal from the order of the Commissioner of Jullundar Division. 
ORDER. (6. 4. 23) 


The whole question in this case is about the amount of compensation 
due to the tenants on account of the wells made by them. The trial 
Court appointed the District Engineer as commission with ' the consent 
of both parties and it has based its award of compensation on the report 
of that commission. The Commissioner has preferred the statement of 
the value of the wells given in the Naqsha Okahat Pnma facie^ I 
think, the Commissioner is right and I myself would have preferred 
the value given in the Naqsha Chahat to the estimated value 
made by the District Engineer, It has been urged before me in 
this appeal,, however, that the matter having been referred to the 



commission for decision, the finding of the commission must be 
accepted. Ou this point I should like to hear what the other 
party has to say. It must be further pointed out that, in two 
cases, that of Ram Singh wala and of ^Nameanwala, there appears to be a 
mistake in the calculation, The full value of Bam Singh wala should 
be Rs. . 400 instead of Es. 300 with tie resulting balance of 
compensation due of Rs. 160. Of Nameanwala the price is correctly 
stated ; to be Rs. 400, but compensation has been allowed for five 
years only instead of for. six years so that the amount allowed 
is Es. 100 instead of Es. 120, These arithmetical mistakes must be 
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corrected* As to the other important point of issue between the 
parties, I agree with the Commissioner in thinking that the full amount 
of compensation which would be payable to an ejected tenant, 
should not be paid to a tenant who has rights of occupancy and who 
will continue in occapation of the land. The Commissioner has fixed the 
proportion of compensation due to the occupancy tenant, whose rent 
has been enhanced at Jrd of what would be payable to a tenant who is 
to be ejected. There is no ground in the records for this assumption, but 
we may accept it and I am not prepared to vary it. In ehe result the 
only point in which I require to hear the respondents is as to whether the 
finding of the Commissioner shall prevail against the Nagsha Chahat and 
as to whether, in these two cases, there has been a miscalculation. Notice 
to issue to the respondents for gome day in May before the OfBoe moves 
up to Simla* 

ORDER. (4* 5. 23) 

My order of 6th April, 1923, will be read as part of this judgment 
I said in that order that the trial Court had appointed the District 
Engineer as commission with the consent of both parties. It has been 
pointed out to me by the Vakil for the respondent Pandit Bishan Narain, 
that this is incorrect and that his clients although they did not ebject to 
the appointment of the commission, declined to pay towards its cost and 
did not think that the appointment of a commission was necessary. This 
further strengthens the argument against accepting the report of the 
commission. The Vaki for the respondent admits that the 
Commissioner (f. e. the lower Appellate Court) has made a mistake 
in the arithmetical calculation and that the figures are those given 
in my order of the 6th of April. The eflfect of applying those figures 
is to increase the total ^amount, payable as compensation according to the 
calculations made by thelCommissioner, from Rs. 270 to Rs. 295, the varia- 
tions being that the compensation for Ram Singhwala will be Rs. 53-5-4, 
instead of Rs. 35 and for the Nameanwaia Rs. 40 instead of Rs, 33-5-4 
thus making total Rs. 295. After hearing both Advocates, I feel 
strongly that the lower Appellate Court was right to accept the 
Naqsha chahat, as a correct indication of the value of the wells, 
rather than the report of the commission (the District Engineer). 
I do not for one moment wish to disparage that report in any 
way. It appears to have been carefully prepared according to 
the rules of Engineering Department of District Boards, but it 
is a well-known fact that these estimates prepared by Engineers 
are frequently incorrect, and I would prefer to accept a statement 
as to the cost of each well made at a time, when there was no 
dispute as to wnat the cost was. Such a statement is contained in 
the Nagsha chahaU Where the Naqsha .chahat is silent, I prefer 
an estimate of the lower Appellate Court to that of the District 
Engineer, It seems to me to be more in accordance with the 



IN THE COTJET OF THE FINANCIAL COMMISSIONEB OF THE 

PUNJAB. 

Appsllate Hav^niid. 

No, 62 of 1922-23« (Decided on 31-104928,) 

King, K, C, . 

Dbffabah Ahmad' Khan . , ' Appellant 

Fem« 

Nawab Khan Respondanim 

,2aiidar--T-appdiiili!ieal--r-seIecli0ii . of Collector -".-iiiierfereiice of 
Commissioner. 

Held, although the Collector may not be right in his selction of a person as 
a Zlaildar, fhe mere fact that the Collector has not chosen the better man, is not 
a good reason for the Commissioner to interfere. After all, the Collector is the 
man on the spot and the Collector must be trusted to choose the man whom he 
thinks the best (and in these matters opinion only counts) to perform the im- 
portant duties of a Zaildar, 

Appeal from the order of Commissioner of Multan Division. 

ORDER* 

I think, this is one of those cases, in which the Commissioner should 
not have interfered with the order of the Collector, The Collector may not 
have been right in his selection, but the mere fact that the Collector has 
not chosen the better man is not a good reason for the Commissioner to 
interfere. After all, the Collector is the man on the spot and the 
Collector must be trusted to chose the man whom he thinks the best (and 
in these matters opinion only counts) to perform the important duties of 
aZaildar, In this particular case, the Collector has thought it right to 
promote the man, who was a Siifedposh to be a Zaildar and I think that 
he acted rightly in making this promotion* It often happens that a man is 
appointed to be a Sufedposh and has to work hard in that appointment, 
and, because he has grown old in geverument service, he is subsequently 
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statement ' of . cost . contained in the Nagsha^ ckahat. with respect 
to the other wells* The two wells, where the Nagsha chahat is 
silent, are Dunne wala, ' and Qurewala, For Dunnewala, the District 
Engineer estimated the cost at Es, 6!0 and the lower Appellate 
Court has accepted Rs; , 500, and lor (jurewala. the lower Appellate 
Court has accepted Rs. 200 against an estimate of Es. 214. I 
-accept the appeal and vary^ the order as detailed above. I am 
of opinion that this appeal was really not necessary and that on 
the whole the respondent has been successful in this .Court. I 
therefore, direct that the appellant shall pay all the costs of this 
appeal. The Commissioner’s orders as to costs io the lower Courts 
will be carried out and are not interfered with* 

Appml mmpted*^.^ 
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IN THE COURT OP THE FINANCIAL COMMISIONEE OF THE 

'PUNJAB. ■' 

Revision Side. Revenue, 

• ' Ni>. 121 of 1922-23. (Decided on 30-10-1923). 

King, F* C* 

Ai>plicani 

Versus 

Oikerside* 


Farida 


Shak Singh and others 
Punjab Tenancy Act, S. 84— Appeal barred by limitation — case 
heard on merits— material irregularity — revision*: 

Where an 'appeal was barred by limitaUbn' and this fdct was in the knowledge 
of the Coiiinilsioner, bat nevertheless he decided the appeal on merits, held, that 
it amounted to a material irreerularity and that, the case was fit to be interfered 
on revision. 20 All. 78, 39 Cal. ^473 and 3 Pat, L. J, 376 distinguished 29 LC. 
476 referred to. 

Revision from the order of the Commissioner of Juilundur. 

ORDER. 

A very nice question of law has been raised by this petition, It is 
contended by the petitioner that the Commissioner has committed a materi- 
al irregularity in not dismissing the appeal on the ground that it was 
barred by limitation. The question is whether that contention can be 
upheld* In the case of Sundar Singh v. Born Shankar, (!) it was decid- 
ed that a wrong decision on the question whether a proceeding was bar- 
(1) 20 All. 7a 
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deprived of the more highly prized appointment of Zaildar which’becomes 
vacant subsequently. In order to avoid this state of things it has always 
been my custom to insist, a3 far as possible; on the promotion of existing 
Sufedposhes and, unless there is anything in the character of a Sufedposh 
which would preclude his appointment, I would undoubtedly promote a 

man rather than bring in one from outside. In this case, moreover, 
I think that the arguments for and against are on the whole so evenly 
balanced that, even if Ahmad Khan had not been a Sufed Posh, Ms claims 
to be appointed Zaildar would havS be6h considerable. Admitting the 
fact that he is already a Sufedposh, I think, his' claims are irresistible. I 
therefore, accept the appeal and appoint Ahmad Khan to be a Zaildar, 
that is to say, I restore the order of the Collector. The costs will be 
paid by Nawab Khan. I have this to note further that although Ahmad 
Khan is Zaildar and although he will be allowed to ask for the appoint- 
ment as a Sarbarah to help him with his work, that does not mean that the 
Sarbarah will establish any claina or title to succeed his father on the 
latter’s demise, any more than the fact that Nawab Khan was a substitute 
for his father gave Nawab Khan any claim. 

: Appeal accepted. 


MOHAMMAD Dm v. lAl^AhUBBm ' • : ./B ; 

red by limitation was not a good ground for revision. In the case of 
Mam Gopal Jhoonjhoonwala v. Johar 3Iall Khemkn (2) there was a similar 
decision and so also in the case of JhoiU Lai v. Ganotm Saku (S)« 
Now all these three oases can be distinguished from the contention in the 
present petiton in this way. In all of them the question whether a suit 
or proceeding was or was not barred by limitation was before tbe Judge 
and in each case he decided that the case was not barred by limitation. 
In the petition with which I am now dealing there was no question as to 
limitation before the Commissioner, because the Commissioner on the fact 
has found, as he was bound to find, that the appeal before him was bar- 
red by limitation Nevertheless, although he has found that it was bar- 
red by limitation, he has admitted it and he has proceeded to decide the 
appeal on the merits, I am very doubtful whether this action of the 
Commissioner in admitting an appeal which was barred by limitation and 
which was known to be barred by limitation cannot be said to be an ir- 
regular exercise of jurisdiction or a material irregularity within the 
meaning of S. 115 clause (c) of the Civil Procedure Code, I should 
like to hear arguments on both sides. Issue notice to the respondent and 
to the petitioner, and inform the petitioner that the petition has been 
admitted for hearing, 

ORDER (30-10-28) 

My order of the 7.th August, 1923. will be read as part of this order, 
The Vakil for the petitioner has drawn ray attention to the case of Tara 
Sankar Ghosev* Shaikh Nasir-zid^Dln and others. (4) There the question, I 
have raised in my order of the 7th August has been raised 
and answered, and the doubt I had, has been confirmed. The 
Commissioner undoubtedly committed a material irregularity in hearing 
the appeal after the period of limitation had elapsed. That being so I 
have no hesitation in interfering with the Commissioner’s order. I ac- 
cept this application for revision, cancel the order of the Commissioner 
and restore that of the Collector. The landlords (plaintiffs) will pay the 
costs throughout. Appeal accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 


Revision Side 

PUNJAB. 

Revenue. 

No. 164 of 

1922-23. (Decided on 31-1C-1923). 



S^ing, F. C. 


Mohammad Din 


Applicant 

Jalal-ud-Din 

Verstis 

Otherside. 

(2) 39 Cal 473«15I. 

C.647 





10 PUNJAB CASE-LAW, PART C [1923] 

Lambardar-succession —right o£ heir— appointment of —hereditary 
rights. 

Held, that in the absence of a defect, a person descended from the paternal 
great grandfather of the last incumbent of the post of Lambardar should be 
appointed as Lambard ar. v 

" ORDER (21-7-23), 

I am very- loth to interfere on revision when both — Collector 
and Commissioner arer agreed, but in. this case (which is a Revenue 
Officer’s case and not, a revenue court case) it seems to me that 
the rule regarding the appointment of heirs of Lambardars has been 
ignored. {17 (m) ). - 

Before taking farther action I shall be glad if the Collector will 
inform me (through OommissiOE er) of. the reasons why. he. passed over 
Mohammadan Din. This man according to the pedigree table, is descended 
from the paternal great grandfather of the last' incumbent and therefore 
his claims to succeed on the ground of inheritance cannot be ignored. If 
there is any defect in him which renders him ineligible the nature of the 
defect should be stated. It is not sufficient to sa,v thaf other claims to 


IN THE COURT OF .THE EINANCIAL COMMISSIONER OE THE 

PUNJAB. 

, Revenue 

No. 46 of 1922-23. (Decided on S0-10-J923.) 

King^ F* G 

Saedar Khan 

VerBuB 

Gul Mohammad 


Appellants 


Mespondent 
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JSARDARXHAN t?. GUI, MOHAMMAD 

Lambai^dar— disqualificalioe—iieglect of^duty—father excluded 
for bad record— appoiulmeet of sou under father's iisfluence unjustL 
fied. 

Where tlie record of father was so bad that the Collector was fully justified 
in excluding Mm from the Lambardari; the son on whom the father must haye 
obyiously great influence and who was not shown to haye been disassociated 
from the father in the yarious shady practices brought home to the latter, 
should not be appionted Lambardar, 

ORDER. 


This is a large village and I agree with the final opinion 
of the Settlement Officer and the Oommissioner's former opinion 
that there should be two Lambardars. It seems to be strange, 
however, that it is not possible to find a second man to replace 
the deoeased Lambardar, Bhai Khan. The record of Raja is so 
bad that the Collector was fully justified in excluding him from 
the Lambardari and I am rather surprised that the Collector 
should have thought Sardar Khan, the son of Raja, to be a 
fife man. The father obviously must have a .great influence over 
the son and there is nothing on the record to show that the son 
baa in any way been disassociated from the father in the 
various shady practices that have been brought home to the 


latter* I therfore, dismiss the appeal of Sardar Khan, son, 



of Raja. 

Grul Mohammad’s appeal or application must also be 
dismissed, because if he is appointed as a Lambardar it will have 
the effect of reducing the number of Lambardar in the village 

to one which I do not propose to do unless I am given some 

better reason for it than the fact that there does not - appear to 
be any one suitable to replace the deceased Lamdardar ^in a 
large village like this. A further search will doubtless produce 
some one suitable. 

The appeals or applications for revision of the other two 

candidates are also dismissed, but that does not mean that they 

are not to have any further opportunity of applying for the 
Lambardari when further search is being made for a Lambardar 
to succeed to the vacant appointment. * 

The parties to bear their own costs throughout. 


Applications dismissed^ 


12 PUNJAB CASE-LAW, PART C. [19231 

IN THE COURT OP THE PINANCIAL COJIMISSIONER OP THE 

PUNJAB. : ; 

Appellate Side ^ ^ ^ ^ 

No. 63 OM922-23. (Decided on 31-10-23.) 

King, F. 0. 

Shiv Lal Appellant. 

. :, VerBUB 

Lalu Respondent. 

Lambardar— dismissal of father— sow not under the influence of 
father— not. .excluded . ■ irom' -Iamhardari—C^.P. C. S. 149— appeal 
filed in lime— deficiency, in court fee* ■made up— re^presented after 
time— Limitation Act, S. 5— time may be extended. 

An appeal was filed before the F, 0. on 4tli September, last date of limita- 
tion, and court- fee on the same was put under the old law. It was returned to 
make the deficiency good and was finally put in on the 12th September, Held, 
that the mistake was hona fide and that it was not necessary to dismiss it on the 
ground of limitation. Held also that where, after his dismissal and even before 
it, the conduct of the father of the appellant was such as to please the local 
authorities and on the facts on record it did not seem that the father was 
likely to exercise an enl influence over his son, held, that the appellant should 
not be excluded from his hereditary right of succeeding as Lambardar. 

Appeal frorp the order of Oommissioner of Ambala Division? 

OEDIR. 

A preliminary objection was taken by the Advocate who appeared 
for the respondent on the ground that the appeal in my Court is barred 
by limitation. Thelastrdate for the presentation of the appeal is admit-, 
tedly the 4th of September. The petition was filed in this*Conrt on that 
date but was insufficiently stamped and had to bo returned to make the 
deficiency good, and was finally put in on the 12th of September. 

It appears that the Advocate for the appellant put on the petition of 
appeal the Court fees due under the old law. I think that thisi mistake 
is a l)ona ipistake and that it i$ not necessary to dismiss the appeal 
on the groun4 of imitation. On the facts the question is whether Shib 
Lai minor should be disqualified for the trouble in which his father was 
involved. The facts as; to this trouble are stated in the Commissioner’s 
order. It is clear that after his dismissal and even before it the conduct 
of Megha, the father of thejappellant, was such as to please the local authori- 
ties and on the facts/ as they appear on the record now before me, it does 
not seem that Megha i# likely to exercise an evil influence over his son, 
Shib Lai, Under the circumstances, I think it would be hard to exclude 
8hib Lai from his hereditary right of succeeding as Lambardar. I there- 
fore accept the appeal and cancelling the order of the Commissioner I 
restore the order of the Collector appointing Shib Lai to be a Lambardar 
in place of his father Megha dismissed. The respondent will pay the 
costs, V 


Appeal accepted. 
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m THE COURT OF THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 


Appellate Side 


Eeveiiue. 


No. 1 of 1922-23. (Decided on 13-6-1923). 
King^ F,C, 


LitA Deoki Nandan, Official Receiver 


Appellant 


Versus 

Budh Ram and others Bespondents. 

Pun jab Alienation of Land Act.— S. 7 -Sub-section (3) - right of 
redemption— insolvency of mortgagor — his rights vest in the Official 

Receiver, 

Uiideic fclie provision of S. 7, sub'-section (3) of tiie Alienation of laaud Act, tli© 
mortgagor may at any tijiiC redeem his lan^ on the payment of ^uch pro*- 
portion of the mortgage debt as the Deputy OommissioBer determines to be 
equitable ; and, in case the mortgagor becomes insolvent, the Official Beceiver 
takes up his position and is the representative and can thus claim redempfcioa 
on payment of sum fixed as equitable. 

Appeal against the order of the Commissioner, Amb^la Divisioa. 


OBDEB. 

The Commissioner’s order is obviously wrong. Under the provision 
of S, 7, sub-section (8) of the Alienation of Land Act, the mortgagor 
may at any time redeem his land on the payment of such proportion of 
the mortgage debt as the Deputy Commissioner determines to be equitable. 
The Commissioner has not permitted the land to be redeemed at all. 
If the Commissioner had said that he thought the amount fixed by the 
Collector as being equitable was not enough, that would have been a good 
reason for refusing to permit redemption for that sum. The Commisioner 
has not, however, said this. He has not at all discussed the question of 
how much is equitably due to the mortgagee pa account of the mortgage 
debt and until that question is decided, the question of whether the inort*- 
gage shall be continued or ; cannot be decided. I remand the case to the 
Commissioner and direct him to report as soon as possible the amount of 
mortgage debt which he deems to be now equitably payable to the mort- 
gagee, having regard to ail the circumstances of the case. I may state 
here that I do not altogether agree with the Collector's reason, which 
seems to me unduly unfavourable to the mortgagee. The cost of this 
hearing will follow the final result. 

OBDEE. 

The simple facts are that there was a mortgage for Es, 1,500 in the 

form permitted by S. 6 (1) (a) of tte Alienation of Land Act XIII 
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of 1900. This mortgage was for 20 years, and 9 of these 20 years haye 
elapsed. The mortgagor has become insolvent and the receiver has 
applied for redemption of this land under S. 7 (3) of the Alienation 
of Land Act. The Commissioner in his report says that the OfScial Receiv- 
er oaimot claim redemption. It seems to me, howeveri that the Official 
Receiver ' is in the position of the mortgagor and cl early the; representa- 
tive of the mortgagor* So far as the mortgagor's rights vest in the Official 
Receiver, the Official receiver is competent to enforce them* The applica- 
tion of the Official Receiver to redeem this land is, therefore, to my mind 
quite valid. There now remains the Que'^tion what proportion of the 
mortgage debt should be paid to ths mortgagee before redemption. The 
Lepmy Oommissioner, who wrote a fairly long order has decided that a 
sum of Rs. 436-15-6 is due to the mortgagee. I have not been abl to 
follow his reasoning very closely, but apparently what he has done has 
been to deduct from the mortgage money rent paid by the mortgagor to 
the mortgagee on account of this same land (for it must be remem- 
bered that the mortgagor for sometime cultivated the land under the 
mortgagee as bis tenant) and also sums due on account of bonds for 
rent and decrees received but probably not yet satisfied, The Com- 
missioner, on the other hand, has calculated that the amount due is 
ll/20l:h of the whole mortgage money. He assumes that the in accordance 
with the arrangements made l/20fch of the mortgage money with 
interest would be paid off every year. On the whole, I think that 
Commissioner’s method of calculation is equitable. It is needless to 
follow out the course of the complicated litigation which has taken 
place between the parties* The mortgagees may receive the full 
amount of their decree money or they may not, we should value the 
amount of the decree money only in terms of the mortgage money, 
that is to say, Rs. 1/500. Assuming that the parties intended to act 
fairly by each other, 1/20th of Rs. 1, 500 would have been paid off 
with interest each year and the whole debt would have been satisfied 
after 20 years. For these reasons I agree with the Commissioner 
in thinking that the amount now due to the mortgagee is 11 /20th of 
Rs, 1, 500, that is to say, Rs. 825. I, therefore, accept this appeal and 
direct that the mortgage shall be redeemed on the payment by the 
mortgagor to the mortgagee of the sum of Rs. 825. The mortgagees 
can make their own arrangements for collecting any decrees held by 
them. It seems to me that the parties have been trying to act 
unfairly by each other in this case and I, therefore, direct that each 
side should pay its own cost throughout. 


Appeal accepted^ 
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JAWAND SINGH DAWP SINGH 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

; PUNJAB.': 

, Appollstt^; K(@V6IIU6® , 

(Decided, on 2 2‘4-l 923)- - 
Kings F,0 , ' 

Jawand Sihgh and another Appellants. 

■V Versus 

Dalip Singh* Mespoiident 

Punjab Alienatiosi of Land Act, S. 3 —permissicm to sell to a 
nO'ii-agricullurist^ — alienor an issueless, old and indebted zamindar 

Land Administralioii ■Manna! Para 37 (iii) ■ (b)' ■’-• sanction may 
■"■'not be granted® 

An issiieiass, old and 'apparently dilapidated maiij who had no interest 
left in his land, applied for permission to sell a part of it in order to raise 
money to redeem the rest of it. Held, that it was {obvious that his object 
in selling the land apart of it, was to defeat Ms reversioners; and it was 
inequitable to permit such a sale, and that the Alienation of Land Act was 
meant to prevenfc transactions of precisely that nature. 

(ii) Appeal— by reversioner— against sanction for sale- 

maintamability. 

Held, that a reversioner of an issueless agriculturist is entitled to 
appeal against an order, granting sanction for sale of land to a non-agri- 
culturist, 4 P. H. 1908 (BevO followed. 

Appeal against the order of the Commissioner of Jullundur Divi- 

sio'n.' ■ ■ ■ ■■■ ' . , 

ORDER. 

The only point, about which I had any doubt in this case, was 
whether the reversioner of an alienor should be permitted to appeal 
against an order of the Deputy Commissioner or Commissioner giving 
permission to the sale of land, It seems to me that case of Ram 
Saran Das v, Sazdara and another (reported as Ho. 4 | Revenue 
Judgment in the Punjab Record of 1908) meets this difficulty. That 
was also a case, in which a reversioner appealed to the Commissioner, 
and it was held by my predecessor Sir James Wilson, that the appeal 
was justifiable. The question now is whether, in accordance with 
para 37 {iii) (6) of the Land Administration Manual, permission to 
sell this land should be granted. The alienor is an indebted Zaindar 
and he wishes to sell a part of his land in order to raise money to 
redeem the rest of it. I would note that in such a case it by no 
means follows that sanction should be given. The Pinancial Com- 
missioner’s instruction merely says that this is a case in which sanction 
may be given. In this case now under consideration, the alienor is an 
old and apparently dilapidated man, who has no interest left in his land 
and who has no direct issue. It seems obvious that his object in selling 
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the land or a part of it is to defeat his reversionerj and I think it 
would be inequitable to permit such a sale, I think that the Deputy 
Com-missioner is right in saying that the Land Alienation Act ^as 
meant to prevent transactions of precisely this ^nature. I, therefore, 
accept the appeal, • cancel the order of the Commissioner and restore 
that of the Deputy Commissioner, refusing to sanction the sale of 
any part of this land. The alienor will pay all the costs. 


IN THE COURT OP THE PINANCIAL COMMISSIONER OF THE 

PUNJAB.' ■ 

Appeliate Side Revenue. 

No. 6 of 1922-28. (Decided on 5-4-1923.) 

C. M. King, F. 0. 

Nathu, and others. Plaintiffs Appellants. 

Versits 

Am Bakhsh and others Defendants EespondmU 

Punjab Tenancy Act, S. 5 (1) (a) —occupancy rights —acquisi- 
tion of— ignorance of tenant as to land revenue— no ground for. 

Held, that there is nothing in S. 5 (l)(a) which would lead one to suspect that 
ignorance on the part of the tenant as to the amount of land revenue will assist 
him in establishing a claim under that section. 

Punjab Tenancy Act, S. 6 and 22 (c)— occupancy right— in- 
crease of rent. 

Where the occupany tenants have been paying more than the land revenue 
and cesses since the year 1885 when a new assessment came into being and 
there was a slight reduction in the land revenue of the particular holding. 

Held that the tenants were occupancy tenants under S. 6 and the enhance- 
ment of rent to -/ 4 /- in the rupee of the land revenue was not excessive. 

Appeal against the order of Commissioner, Jallundur Division. 

ORDER. 

The main question for decision is whether the occupancy tenants, 
the defendants in this case, are occupancy tenants under S. 5 or under S. 6 
of the Tenancy Act* The original Court found that they were occupancy 
tenants under B. 6. On appeal the Commissioner has decided that they 
are occupancy tenants under S. 5 (l) {a). Section 5 (1^ ia) very strictly 
defines the conditions, which must be fulfilled, if a tenant is to obtain occu- 
pancy rights under that sub section. One of these strict conditions is that 
he must not pay more than the land revenue and cesses assessed on the 
land in which the occupancy rights are claimed. Now it is an admitted fact 
that the occupancy tenants in this case do pay more than the land revenue 
and cesses and they have paid more than the land revenue and cesses ever 
since the year 1885 when a new assessment came into being and there was 
a Slight reduction in the land revenue of this particular holding. The 
Commissioner gets round this fact by asserting that as the tenants acted iu 
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ignoranca when they paid more than the land revenue and cesses, they 
cannot be held liable for the result of their action. I do not know what 
authority the Oommissioner has for holding as he has held. There is 
nothing in 8. 5 (l) (a) which would lead one to snspect that ignorance 
on the part of the tenant as to the amount of land revenue will assist him 
in establishing a claim under that section. My experience is that, in the 
vast majority of cases, the tenant is quite ignorant of the amount of land 
revenue of his holding. The figure, that is fixed in bis mind, is the rent 
which he pays the landlord. If the Commissioner’s finding is correct, 
there will be hundreds of casses probably in which the tenant will be suc- 
cessful under S. 5 (1) (a), because, he will plead that he is ignorant that 
the amount of his rent exceeds tiie land revenue payable for his holding. 
S’or these reasons, I am unable to uphold the Commissioner’s finding. I 
find that the tenants certainly have not occupancy rights under S. 5 (1) 
(^). The appropriate section is 8. 6. Finding as I have on this main 
issue, I find also thatj the enhancement decreed by the Assistant Collector 
is a'*proper enhancement. It amounts only to -/4/- in the rupee of the land 
revenue. I accept the appeal and restore the order of the first Court. 
The costs throughout will be paid by the defendants. 


IN THE COURT OF THE FINANOIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 22 of 1921-12. (Decided on 8-2-1922.) 

Oasson^ F, O* 

Mst. AsCtHARI Begam and others Applicants 

Versus 

Thakar Other Side, 

Punjab Tenancy Act, S* 5 (1) (c)— occupancy rights— 'acquisition of 

—practice..' . 

Where in a suit to contest notice of ejectment the plaintiff’s father was proved 
to have been in the village in 1839, but not earlier, the founder having sold all 
his rights to a third party in 1836, the plaintiff could not be said to have acquired 
occupancy rights in the village on the plea of being settled by the founder. 

Case forwarded by the Commissioner of Ambala for order of the Finan- 
cial Commissioner. 

ORDER, 

For the reason given by the Commissioner in his order forwarding 
the case for revision, it is clear that there is no proof that plaintiff-respon- 
dent’s ancestor settled along with or was settled by the founder. The 
founder was Khiwan. He parted with all his rights to Col. Skinner in 
1836. Plaintiff has shown that his ancestor was in the village in 1839, but 
he has not proved that he was there at any earlier date, Khlwan could 
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T.ot possibly have settled him in the village in 18S9 as the Khiwan then had 
no rights in the village. Therefore following the decision (relating to the 
same village and family)' Revenue Case No. 156 of 1915-16, (oriainal suit 
No. 34 of 1915 of Assistant Oolleotor, Hissar); I set aside the order of the 
ssistant Collector and Oollectop and' dismiss plaintiff’s suit and he will be 
ejected in accordance with the notice of ejectment in due course. 

(I notice that the Gollector’s order is lamentably brief, and inadeauate 
and comes under 2 P. R. 1893 Revenue ordinarily and should have sent the 
case back for proper decision but in the present case appellant the person 
ag^ieveR by Collector s order, could not possibly do better than he does 
by the order I have now passed. Hence, it would be more waste of time 
to have the case dealt with afresh by the Collector), 

dismissed, 
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Punjab Case-Law 


PART c. 

llevetvue Rulings 

IN THE GOIJET OE THE FINANOIAL OOMMISSIONER OP THE 

PUNJAB. 

Revision Side. Revenue. 

No. 85 of 1923- 24. (Decided on 28-3-1924). 

King, F.C, 

Karam Ilahi .. .. .. „ Applicant 

Versus 

Ohanan Singh ... .. ... Other Side^ 


Lambardar — Dismissal^absentee — negligence. 


Held, that although it is an undoubted fact that if a lambardar is habitually 
absent from his village and makes no arrangement for a substitute or for the 
the performance of his duties during his absence, he would be liable to dismissal 
and might rightly be dismissed by the Collector, but it must not be assumed that 
because a man is absent therefore he will neglect his duties or neglect to appoint 
a substitute to perform his duties. Every man must be given some sort of 
chance. Absence is not a punishable offence. It must not be assumed that because 
a candidate is an absentee from the village, therefore he will ipso facto be neghgent 
of his duties. In considering the question of appointment of a lambaJdar, the 
disquakfications or demerits of the candidate alone must be considered if he 
is entitled to succeed by the rule of primogeniture. The mere fact that there 
IS another candidate m the field with superior qualifications will not justify 
a Collector in appointing that man, if that man is not eligible by the rule of 
primogeniture. Where there is a large section of Arains in a village and if a 

non-Aram m appointed, the Arains would be left without a lambardar as their 

representative, it would be undesirable to appoint the non-Aram candidate. 

Revision from the order of the Commissioner of Jullundhur Division. 

ORDER. 

The petitioner Karam Ilahi, appears to be the nearest male heir of 
Khan Dm, lambardar. who has resigned his office. (He is not deceased 
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as stated in my order of the 29th February 1924). The argument urged 
against Karam Tiahi by the respondent is that Karam Ilahl is not a 
resident of this village. In other words, the fast of absence, it is argued, 
is a defect which would justify a Oollector in dismissing a lambardar. 
Now, it is an undoubted fact that if a lambardar is habitually absent from 
his village and makes no arrangement for a substitute or for the perform- 
ance of his duties during Ms absence, he would be liable to dismissal and 
might rightly be dismissed by the Oollector, but it must not be assumed, 
that because a man is absent therefore he will neglect his duties or neglect 
to appoint a substitute to perform his duties. Every man must be given some 
sort of chance. Absence is not a punishable offence. Absence combined with 
negligence would be a punishable offence. We must not assume that be^ 
cause Karam Ilahi is an absentee from the village therefore he will 
facto be negligent of Ms duties. I am therefore very definitely of 
opinion that Karam IlaM has not in him any such defect as would justify 
his exeolusion from the lambardarL It has been pointed out more than 
once in many rulings that in considering the question of appointment of a 
lambardar, we must consider the disqualifications or demerits of the candi- 
date alone, if he is entitled to succeed by the rule of primogeniture. The 
mere fact that there is another candidate in the field with superior quali- 
fications will not justify a Oollector in appointing that man if that man is 
not eligible by the rule of primogeniture. For these reasons then I think 
that the Collector was wrong to choose Ohanan Singh in preference 
to Karam lilahi. There are other reasons why I think the Oolleoto/® 

order is wrong. Chief among these is the fact that there is a large pro- 
portion of Arains in tMs village and if Chanan Singh is appointed, the 
Arains will be left without a lambardar as their representative, whmh is 
undesirable, I notice that both the local Officers, the Naib Tahsildat and 
the Tahsilda recommended the claims of Karam Ilahi, and it was not till 


the papers went to the Revenue Assistant that the claims of Ohanan Singh 
were supported, I think that the Revenue Officers from the Revenue 
Assistant upwards have made a mistake in appointing Ohanan Singh, 
I therefore accept this petition and direct that Karam Ilahi shall be 
appointed lambardar in place of Khair Din, resigned, Ghanan Singh 
will pay the costs throughout. 

Petition accept ea. 

^ IN THE COURT OF THE FINANCIAL COMMISSIONER 


, ^ Xl’N XJXJCJ iAXiu J.- 

;,,V* • . OP THE PUNJAB 


No. 23 of 1923-24. (Decided on 18-2-1924), 
King, F. C. 

- ZAMan 


Revenue. 





Versus 


Appellant 

Respondent 
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Pttiijab Land Revenue Rules— Rule '17 ( 1 ) (d) — Lameufdar succession 
— appointineiit of female— rival candidates owning very little land. 

Held, that under the rules a woman shall only be appointed, if she is 
the sole owner or for any other special reasons. Gonse<3.uently, where the 
rival candidates, compared with the widows of the deceased, had very little 
land and were in some way implicated in the murder of or attempt to 
murder the deceased lambardar, the widow was justihably appointed in 
preference to her reversioners. 

Appeal from the order of the Oommissioner of Multan Division. 

ORDER. 




The facts are given in the orders* of the Oollector and the 
Commissioner.; The Collector has decided in favour of Khan Zaman* 
the half brother of the deceased lamhardar, and the Commissioner 
has decided in favour of Mst, Sardar Bibiv Une of the widows of 

the deceased lambardar. Tinder the rules, a woman shall only be 

appointed if she is the sole owner or for any other Si>ecial 

reasons, In this particular case, the special reasons are that the only 
other candidates have, compared with the •widows of the deceased, 
V0r> little land and are in some way implicated in the murder of or 
in the attempts to murder the deceased lambardar. The appellant 
Khan Zaman, it is true, made his attempt about 26 years ago but 
the fact remains that he is still one of those who are alleged to 
have attempted to murder the deceased, who has eventually been mur- 
dered. I tbink, therefore, that the reasons for the appointment of 
a woman in this case are sufficient and that r. 17,- (ff) (d) does 
not prevent the appointment of Mst Sardar Bibi, I am as a rule 

against interference with the Oollector's discretion in such matters, 
but in the present case the Gommissioner has, I think, justified the 
appointment of Mst. Sardar Bibi, and 1 refuse to interfere. The 
appeal is, therefore, rejected. 

; Appeal rejected. 


m THE COURT OF THE FINANCIAL COMMISSIONER 
OF THE PUNJAB. 

Revision Side, Revenue. 

No. 18 of 1923-24. (Decided on 14-1-1924). 

King^ F, C. 

ALLah Dan Applicant 

Versus 

KausHi Mohammad Other Side. 

Pnnjab Land Revenue Act, S. 16 — Revisional powers of Financial 
Commissioner — powers to be only exercised where there is a real 
' danger of failure of justice. 
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TT«M that S 16 gives the Financial Oomtnissioner an unfettered discretion to 
decide whether he should modify an order or not the only proviso being that he 
shaU not reverse or modify any proceedings affecting any question of right 
between private persons without giving; these persons an opportimity of 

being heard. But these powers should only be exercised where there is 

real danger of serious failure of justice and no precedent should be made 
by interference in a case in which aciuaUy there is no failure of justice 
or the failure of justice is so small as not' to cause any appreciable harm. 


OEDEE. 

The facts are fully given in the order of reference, dated the 
15th October 1923, and in the order passed by the Collector mis- 
ts&enly on' review, dated the 3rd August 1923. 1 ^am asked to 
eiiercise my revisional powers under S. 16 of the Punjab Land Ee- 
vtoue Act, XVII of 1887. S. 16 gives me unfettered discretion to 
decide whether I shall modify an order or not, the only proviso 
being that I shall not reverse or modify any proceedings affecting 
any question of right between private persons without giving those 
persons an opportunity of being heard. It appears in this case that 
two orders have been passed in mutation cases Nos. 458 and 459, 
wMcli appear to the OollBetor to be coBtra^dictory. Ihe orders *4r0 
not on the face of them contradictory. If they remain as they 
are, the land revenue can be collected without any person 

being compelled to pay land revenue, who does not wish to pay or 

think that it is his duty to pay. The ouly difference will' be that 

a person, who thinks that he ought to be shown as a mortgagee of 
a certain area and who was formerly shown as a mortgagee of that 
area is no longer shown as the mortgagee. An order has been passed 
showing that the mortgage has been redeemed, this order being 
based on a statement made by the mortgagee himself. Now, it is 
probable or possible that the mortgagee made his statement about 
the redemption of the mortgage, under some misapprehension, but 
there is no question at all about his having made that statement, and 
that statement having beeu made it was right and proper that a 

Eeveutte Officer sbould act upon it and acting upon it should show 
the mortgage in the revenue papsrs as haviug been redeemed. lithe 
mortgagee now comes forward and says that his statement was wrong 
: or made under- misapprehension, that is not a Igood reason for me 
to vary the decision made by the Eevenue Officer in mutation pro- 
COTdhrgs.' It may be a good reason for the mortgagee to bring^ a 
oivfi suit, but in these proceedings we are not concerned with civil 
8aiti(,‘anff I do not think that any miscarriage of' justice or failure 
will oCcOT, ■ if I refuse now to exercise my powers of revi- 
ktreagly-of opinion that my powers of revision 
‘onl^ he exercised when there is a real danger of serious failure 
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jastioe, attd ’ no precedent should be made of iuterference in a 
case in ^^hioh actually there is no faQure of justice or 
of Justice has been so small as not to cause any appreciable bairn, 
for these reasons, I refuse to interfere in these proceedings. 

Revision 


IN THE COURT OF THE FINANCIAL COMMISSIONER OFlHE 

PUNJAB. 

Revenue. 

Revision Side. 

No. 124 of 1923-24. (Decided on 8-8-19«4J. 

King, F.G, , t 

„ ... Applicant 

Mohkam Din 

F-ersM* 

Chirag Din and others Eespmdents, 

Punjab Tenancy Act. S. 60 — oGCupancy rights, sold to one of the 
landlords— consent of other landlords not obtained ^validity posses 
sion to whom to be given. 

Where occupancy rights were sold to one ol the 
consent of the others, held, that the sale was voidahle as against other 
Held also, that the tenant be ’ replaced- in possession and ^ that if he is not , 
land should be given to the proprietary body of the holding as, a w o e. ^ e ^ 
further, that as regards any dispute as to possession among t e^ proprie 
body, it should be decided in a civil Court, for such (luestion of right does noi; 
concern Eeveniie Court. 

Revision from the order of the Com miss ioner of Liakore Division. 

ORDER. 


The facts are briefly these 

Ohiragh Din, plaintiffs Mohkaia Diai defendant, and others proforma de- 
fendants are owners of land in dispute and Shamoo and sons of Mohammed 
are occupancy tenants^ The occupany tenants have sold the land to Mohkam 
Din, who has obtained possession. Ohiragh Din has brought a suit to 
cancel the deed of sale, which was made without the consent of the pro- 
prietors and to dispossess Mohkam Din. The Assistant Collector cancelled 
the salej dispossessed Mohkam Din, and gave Ghiragh Din possession as 
against Mohkam Din and the remaining proprietors. The Collector on 
appeal cancelled the sale but made no order as to dispossession of Mohkam 
Din, The Commissioner on appeal to him has restored the order of the Assis- 
tant Collector and has directed that Mohkam Din must have a separate suit 
to recover the purchase money from Ohiragh Din or the occupancy tenants. 
It seems to me that the correct order is that the tenant is to be put in 
possession, if he is to be found, and he can claim possession as against 
the whole proprietary body. If the tenant cannot be found, then the whole 
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proprietary body is entitled to possession as against Mohkam^'tt 
the tenancy was .sold. I therefore accept’ 'this petitioB^' a 
the decree to this extent that I cancel the sale of tenants; to 
Mohkam Bin and I direct that tenants shall be replaced in posses- 
sion, if they can be foand, and if they cannot be found the land is 
to be put In possession of the proprietary - body of the holding as whole. 
If there is a dispute as - to which of the proprietary body is to h$-ve actual 
physical possesssion that dispute will form the subject of the civil proceed- 
ings, which have no concern with these revenue proceedings^, 

The cost in this appeal will be b(»rne by the parties. 

Petition accepiedf 

IN THE OOURT OP THE FINANCIAL COMMISSIONER OP 
THE PUNJAB. 

Revision Side. Revenue. 

No, 158 of 1923-24. (Becided on 22*10-1924.) 

King, F. a 

MsT, Hayat Bibi . . .♦ Applicant 

Versus 

Jalal Bin and others .. Respondents. 


(i) Punjab Land Revenue Act, S. 37 — ^Application of — duties of a 
Revenue Officer in a mutation proceeding. 

Held, that under the section an entry in a record of rights shall not be 
varied in subsequent records otherwise than by making entries in accordance 
with facts proved or admitted to have occurred. 

In a mutation proceeding, the Revenue Officer is not concerned with law or 
custom except sofar as the law or the custom applicable is admitted by the 
parties to the proceeding. 

(ii) Punjab Land Revenue Act, S. 16 — Revision — interference when 
to be refused. 

Held, that interference on revision should be refused where no great 
injustice wbuld be done to the petitioner. 

Revision from the order of the Commissioner of Lahore Bivision 
ORBER {1st July, 1924.) 

The facts appear to be as follows 


Mst. Hayat Bibi is the widow of one Ahmad AH. On the death of 
Ahmad Ali, she succeeded to his property and mutation took place in her 
favour. Since then she has re- married, and a fresh entry has been made 
in the register of mutations by which her name is struck out entirely 
and the names of the reversioners of Ahmad Ali are entered in its place. 
The Tahsildar (Assistant Oollecter, 2nd grade) who first enquired into the 
caso sanctioned the mutation. On appeal, the Collector restored the 
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old entry and oa second appeal the Commissioner has restored the order 
of' the Tahsiidar-'"^'"' Against the 'Commissioner's order this petition for 
revision has been filed- The law on the smbiect of mutation, is contained 
in B. S7 of the Band Revenue Act. In that section^. it ' is distinctly laid 
down , that an entry in a record of rights shall not ■ be ■ waried in sub- 
sequent records otherwise than by making entries in accordance with 
facts . proved' or admitted 'to, have occurred. The. other clauses of S. 37 
are not relevant to the present case. Now what are the facts which 
have been proved or admitted in the present proceedings ? 

(0 There is the fact of ■ the old entry. Mst. Hayat Blbi is shown 
as owner of the land in dispute. 

iii) There is the fact admitted that Mst. Hayat Bibi has married 
again. - ' * ■'' ■ 

These are the only facts, with which we are concerned and these 
facts do not seem to me to justify a change in the entry, I draw special 
attention to the wording of the section. We are not here concerned^ with 
law or custom applicable or the custom except so far as the law applicable 
or the custom applicable is admitted by the parties to the proceedings. 
In this case the facts are admitted, but the law is in dispute. It seems 
to me clear then that the proper course to take is that taken by the 
Collector to refuse to sanction mutation of names. If the respondents the 
opponents of Mst Hayat Bibi have a case, they must prove it by a 
regular suit, and it is not for a Revenue Officer acting under this section to 
discover what the law is, when it is doubtful, or to attempt to interpret 
custom under similar conditions of doubt. For these reasons, I think that 
the Commissioner is wrong in his order. The question arises whether 
I should now vary that order and thus prolong litigation. I am very 
definitely of opinion that mutation eases should be stopped at the 
earliest possible moment. They are not in any sense final, unless they 
are agreed to by the parties, and it is foolish of parties to waste money 
on them when they can resort to Courts where their oases can be 
finally decided, Ordinarily, then I whould not interfere on revision in 
such a case, but I shall hear what the parties have to say before deciding 
finally. Let notice issue to both parties. 

ORDER {22nd October, 1924.) 

I have heard Mr, G-hulam Mohay-ud-Din Vakil for the petitioner and 
Mr, Asghar Beg Vakil for the respondents. There is one additional 
fact not m#»ntion6d in my order of 1st July 1924, which has been 
emphasised by the Vakil for the respondents, and that is that at the 
present moment the respondents are in the possession of the disputed 
land. It would appear from the order of the Assistant Collector on the 
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mutation nroceedings that they have been in possession ever since the 
date of those proceedings, that it to say, since the 28th Pebmary 1923v 
f^heL circuoistances no great injustice, will he done by my refusing to 
Lterfere The ksult of interference would only be to vary the entry 
Xout altering the facts as to the possession, and I am by ao means 
^re that such interference would be just. For these reasonj^ in spite 
5 the fac" that I think that the G immissioner's order is probably wrong. 

I refuse to interfere. 

Revision rejected. 

IN THE OOURr OP THE FINiNOIAU COMMISSIONER 
OP THE PUNJAB. 

, Revenue. 

Appel a e. ^ 923.24 (Decided on 28-3-1924). 

King, F. 0, 

B.B. LalaDivvas Ohand. - ...Appellant 

Versus 

Respondent, 

Obows.. •• - >• 

Punjab Land Revenue Act, S. 58— Assessment of land— principles 

governing— allowing for improvements. 

Held that as a question of principle, land h^ to be assessed at the rate 
whiA S’ is assessable owing to its state at the time of the assessment. 
Certain definite classes of improvements, e.g., the construction of canals, 
water-courses and digging of wells or making dams should be allowed for, 
when an assessment is made. But the ordinary improvements, which take 
nlace in the course of regular cultivation are not included among the 
improvements for which an allowance is made when an assessment is imposed. 

Second Appeal against the order of Commissioner of MulUn Division. 

JUDG-MENT. 


King, P.U.— This is an appeal against an appellate order passed by 
the Commissioner of Multan confirming an order of the Settlement 09fioer 
of Lyallpur fixing the rates of land revenue of the appellant's land at 
Rs. 4-8- per acre fluctuating. The arguments used are that the land is 
not of the same quality as the land of adjoining estates, that it is very 
sandy, that the present owner has expended large sums in reclaiming it 
and making it culturablb, that even yet the cropping shows that the land 
is not of as good quality as the land of adjoining estates, and that if the 
rates fixed by the Settlement Officer are charged, the revenue rates plus 
Abiana will absorb all the profits of the land and leave nothing to the 
owner. A further objection is taken on the ground that the Settlement 
Officer dismissed the application for reconsideration with a brief order 
in vernacular, and that in this order he did not consider all the points 
put forward in the grounds objecting to the assessment. Taking this 
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last point first, it would have been better if the Settlement Officer had 
gone into more detail in his order rejecting the application for reconsider- 
ation. I have, however, read his first order, dated the 12th Eebruary 
1923. very carefully, and I have no doubt at all that the Settlement 
Officer made a very careful examination of this estate before fixing the 
assessment, and that in his order rejecting the application for recon- 
sideration it would have been sufficient if he had merely referred to his 
previous order assessing the estate, because it seems to me that that 
previous order covers all the grounds taken in the objection statement 
made by the appellant 



Another ground on which objection is taken is the differentiation 
between the appellant and other owners of the village. The appellant 
has been essessed at Rs. 4-8-, while some of the other owners 
have been assessed at Es. 3-8--. The reason for this differentiation is 
clearly stated in the order of the Settlement Officer when he says that 
although there are some good squares which can pay a very high rate 
yet the squares are so much mixed up and all owners have parts of all 

classes of land to such an extent that it is unnecessary to classify particular 

mllb. .pphcaM,a„„,w.ttl.Ch.k. Tl..t i, tte cla.a ta.wn 

as3B, the rate for which is Rs. 4-8 per acre. Having obtained his 
average, the Settlement Officer has reduced the assessment in the case of 
particular owners. He has granted special concessions to some Janali 
owners who have only half square holdings, and he has also differentiated 
the squares of some abadkars, who have squares, which vary in Shy 
greatly from the average. The result of applying this method of different 
ation IS to retain all squares belonging to the appellant in the higher 
class. Whether they have been rightly placed in that higher class is a 
question of fact which could be determined only by the Settlement Officer 
after inspection of the Chak, I feel snre that a Settlement Officer, sneh 
as Mr. Penny, must have made a very careful inspection of this estate 
just as he did of other estates before passing his orders, and I have no 
reason to suppose and it is not indeed alleged, that Mr. Penny, was so 
careless as _ to include in the higher class squares which should obviously 
have been in the lower class. The truth is that if the holding of E B 

Diwan Chand, the appellant, were considered by itself, there would have 
been some squares liable to a higher assessment than the 3B rate aid 
some squares liable to a lower assessment than SB rate. The averavo 
assessment of the whole holding, is however, the SB rate, and there Te lo 
specml considerations for reducing that rate in particular squares as tLm 
are m other squares. The owner is a wealthy min, andlerTre TZ 
p-onnd no consideration is necessary. The owner has 
laud to compensate Mm 
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another reason for not giving special consideration to land of poor quality. 
Taken all round the assessment then at the 8 B rate seems to me to be 

fully justified. 

We liave now to consider the case of this estate compared with that 
of other estates in the immediate neighbourhood. One of the grounds of 
the appeal is that this estate is inferior in quality to the neighbouring es- 
tates. It is admittedly proper in respect to its cropping. The soil appears 
to be mere sandy and more uneven, but it must be remembered that it 
gets a more regular and sure water supply, and Mr, Penny in his note 
says that locally it is reputed to have a good water supply* In this colocy 
the water supply counts for a good deal more than the quality of soil unless 
the soil happens to be exceptionally bad. For the reasons given by Mr. 
Penny then I think that this estate can be treated as being on the whole 
at least of the same qualify as neighbouring estates. There is the final 
argument that the owner has improved the estate greatly and has brought 
it to its present condition by the expenditure of large sums. There can 
he no doubt that the old record show that this estate was a very poor one 
when the colony was first founded and Mr. Penny’s recent report shows 
that it is now up to the average of the colony and possibly a little 
better than the average. The owner must then be given the credit for the 
great improvement that has taken place. I question whether this improve- 
ment has been due to any extent to the direct expenditure of money. 
Doubtless the fact that the owner was a wealthy man had its part in the 
great development that has taken place. The owner being wealthy could 
afford to take a smaller rent from his tenants and thus employ tenants to 
bring the land under proper cultivation and to improve its quality. He 
would not have been able to subsist on a small rental if he had not his 
private wealth to fall back upon, but it is a wide step from this state of 
affairs to say that the owner has put a large sum of money into the land, 
and I am not prepared to say that he has done this, and there is certainly 
no evidence to show his having done so in the record before me, Asa 
question of principle, land has to be assessed at the rate at wlich it is 
assessable owing to its state at the time of the assessment. There are 
certain definite classes of improvements which are allowed for when an 
assessment is made- Such improvements are the construction of canals, 

, water courses and digging of wells or the making of dams and so on. The 
ordinary improvements which take place in the course of regular cultiva- 
tion are not included among the improvements for which an allowance is 
made when an assessment is imposed. Therefore, even thou.qh the owner 
has impreyed the land, as he appears to have improved it, that would not 
:r of itself be a reason for a reduction in the assessment. I have considered 
all the poicts brought forward which are of any importance, and i tind that 
I am unable to interfere. 
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IN THE COURT OE THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 

Appellate Revenue, 

No. 16 of 1923-24. (Decided on 15-11-1924). 

King, F.C. 

Waeyan Singh.. .. .. .. Appellant 

Versus 

SuNDEB Singh Respondent. 

Lambardar— Succession — Principle as to — candidate not likely to 
reside permanently. 

Held, if there is a little prospect of a candidate permanently taking np his 
abode in a village for the Lambardari of which he is a candidate, he should not 
be appointed a lambardar. Before appointing a stranger inquiry should be made 
as to whether a near relative of the deceased Lambardar is available. 

Second appeal from the order of Commissioner of Lahore Division. 

ORDER. 

I agree with the Commissioner in thinking that there was little 
prospect of Waryam Singh’s permanently taking up his abode in the 
vOlage Basu Panuant to the Lambardari of which he has been appointed, 

I am not at all impressed by the certified copy produced by the counsel for 
the appellant, which shows that Waryam Singh has mutated his land in 
the colony in favour of his minor son aged 7 years. The fact 
that this alienee is only 7 years old was elicited before 
me. It seems to me that this mutation is only a blind. Waryam 
Singh has been rightly passed over for the Lambardari by the 
Commissioner. There does not seem, however, to be any reason why Sunder 
Singh should replace him. If there is an objection to Waryam Singh’s 
appointment, there are other nearer relatives, than Sunder Singh 
namely, Balwant Singh, Jiwan Singh, and Sohan Singh; and although 
none of these has applied to be appointed as Lambardar, the probability is 
that one of them will be ready to apply, and that the reason for- their not 
applying formerly was because Waryam Singh was a candidate. I 
therefore remand the case to the Commissioner, and request him to select 
some other relative in succession to the deceased Budha Singh, Waryam 
Singh, being excluded. Of course if there is relative against whom there 
IS some objection, then the Commissioner will have a free hand to 
appoint whom he likes. The appeal is to this extent accepted. The nartfpa 
will pay their own costs, ^ “ 


Gase remanded. 
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IN THE OOUET OF THE EINANGIAL GOMMISSIONER OE THE 

PUNJAB. 

Appellate Eeveaue 

No. 1 of 1923-24. (Decided on 11-1-1924). 

King, F, O, 

MuLASiNGH.. . .Appellant 

Versus ^ 

I'AZAi. Hussain Shah.... Respondent 

Punjab Alienation of Land Act, S.7— Leas© or mortgage— terms of 
the deed. 

Where a lump payment has been made in advance and where there are other 
provisions in the body of the document, e. g the use of the word ‘fak^ indicating 
that the document is mortgage and not a lease, the document must he consideied 
to be a mortgage and liable to the provisions of 8. 7 of the Alienation of Land 
Act. . 

Appeal from the order of Commissioner of Bawalpindi Division. 

OEDEE. 

The question for decision is whether the document executed by Sardar 
Bibi and Sardar Begum is a lease or a deed of mortgage. The document on 
the face of it pm’ports to be a lease for 20 years, the rent having been 
paid in one lump sum in advance. I am of opinion, however, that the Com- 
missioner is right in thinking that this is only a device of the person, in 
whose favour the document is executed to evade the provisions of S. 7 of 
the Alienation. of Land Act. IL'the document were a lease, he would be 
entitled to hoH .the, land teased for the whole term of the lease, in this case 
20ye^s- ' If,. Omthe other hand, it is^ a mortgage, the moi tgagee can hold 
the land for not more than 20 years,- but the mortgagor can at any time 
release the land on payment of such a sum as the Deputy Commissioner 
may deem to be equitable. In the present case the representatives of the 
executants of the lease or mortgage has applied for action to be taken under 
S. 7 of the Alienation of Land Act to release the land. The Deputy Com- 
missioner has decided that the document is a lease and not a mortgage 
and therefore action cannot be taken under S. 7. 

On appeal to the Commissioner, the Cc mmissioner has decided that in 
fact the document, although purported to be a lease, is a^'mortf age deed and 
as such is liable to the provisions of S. 7 of the Alienation of Land Act. I 
have considered the terms of the document carefully, and agree with the 
Commissioner in thinking that the document is a mortgage and not a tease. 
The reasons for thinking so are 

;; (i) the payment in one temp sum of tie consideration ; 

in) the use of the word ' fak' the terms which is only used with 
regard to the release of the mortgage-deed. If this were deed of lease, 
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one -would expect tlie use ijf a word suoli as khatm but this word is 

not used. 

I tbink it would be wrong to allow mortgagees to evade the pro-visions 
of the Alienation, of Land Act by pretending that documents m their favoai 
are leases, when they really are mortgages. I hold that in a ease i ce 
this, where a lump payment has been made in advance and where 1 1 . 

are other provisions in the body of the document indicating that the docu- 
ment is a mortgage and not a lease, the document must be coE.sidered to 

be a mortgage and liable to the provisions of S. 7 of the Alienation of 
Land Act. I therefore dismiss this appeal with costs. 

A ■nnp.al 


IN THE COHIIT OF THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 

, . ^ , ■ Eeveiipc 

Appellate .. 

No. 49 of 1823-24. (Decided on 22. 11. 1924J. 

Burton, 

Munshi Sinoh and otliers .. ' 

■ Versus 

Bhagwan Singh and another 

Allotment of street— original lay-out interfered with— objection filed 
after a great delay. 


Extra Assistant Settlement officer made an allotment of a lane aad 
tions as regards tlie lane were lodged after a great delay, after tlie groanci n^c 
been built oven It was found that the blocking up of lane did not in- 

convenience^ the objectors. 

Held, (i) that it is very objectionable that the original lay-out of the 
village should be interfered with and the lane be blocked up and 

® that in the above peculiar circumstances the original order of allotment 
stands but that it should not be taken to constitute a precedent for other 
ordinary case. . 


Appeal against the order of the Oommissioner of Multan Division, 

OEDER. 

I have beard counsel on both sides at considerable length .n this case 
and have come to the conclusion that there are reasons for differentiating 
it from the case quoted in the Commissioner’s order. 

In the first place there was very great delay in lodging an objecHon 
to the allotment of lane Ho. 84-1 by Bhagwan Singh and Sewa Singh. 
The allotment was made to Muashi Singh etc. in April 1923, and it was not 
till after they had built over the ground that the respondents lodged their 
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obie ction in Pebruary; 1924. ' . Bbagwan SingE and' Sewa; Sm^ more 

or less put themselves ■ out of ^ Court by Fecuriug for the mselves 'the': 
division of a part of the lane No. 81 lying between Sewa Singh^s house 
and Munshi Singh^s house. This, it is true, was a cul de sac, but their 
action shows that they were prepared to disregard the original lay-out of 
the village, when it suited them. Then again the blocking up of the lane 
No. 844 does not really inconvenience Bhagwan Singh and Sewa Singh 
to any great extent, The dist-ince from their houses to the village well 
is exactly the same whether they have to go round the north and west 
of site No. 19 to get to the village well or whether they go to 
the east of site No. 19 and the south of site gNo, 17. I quite 
agree with the Commissioner that it is very objectionable that the origi- 
nal lay-out of the village should be interfered with in this way and that 
lanes should be blocked up, The circumstances of this case are, however, 
peculiar and it will not constitute a precedent for other ordinary cases. In 
this particular case considering the length of time, which elapsed before 
objection was taken to the allotment of Block No. 84-1 and the expense 
to which the appellant had, in the meantimes, been put in erecting their 
buildings, and considering also the small amount of inconvenience to which 
the objectors will be put, I do not think there is sufficient justification for 
eancellmg the allotment merely to satisfy the obvious grudge the respon- 
dents bear to the appellants. I, therefore, accept the* appeal, and direct 
that the original order of allotment should stand. Parties will each bear 
their own costs. 

Appeal accepted. 

IN tS COUET op financial commissioner op THJB PUNJAB. 

' “ir. 


Revision Side. Revenue. 

No. 13 of 1923-24. (Decided on 15-12-1924) 

King, F. G. 

Shahbal and another Applicants 

Versus 

MathraDas Other side. 


Punjab Alienation of Land Act, Ss. 6 (1) (a) and 7(3)— -redemp- 
tion of mortgage — proportion of mortgage — debt to be paid. 

A certain land was mortgaged under S. 6 (1) (a) of the Punjab Alienation of 
Land Act. It was found, after nearly a third of the period for which the land 
was mortgaged had passed, that so far only the amount of fair interest had 
been paid and no principal had been paid off. The land was a good Nahri land. 

Held, that it was not equitable to order the payment of the whole of the 
mortgage- debt in a suit to redeem the land. 

Revision from the order of Commissioner of Lahore Division. 
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SHAHABAL v. MATHBA DAS. 
OEDER. 


The area mortgaged appears to be 233 kanals, 6 marla& 
gage money is Rs. 2,900. A great part of the land is canal irrigated by 
floty. The land is mortgaged to the mortgagee m accordance with tte 
terms of S. 6 (l) (a) of the Punjab Alienation of Land Act, for a period 
of 16 years. The Collector has found that during the past 6 years, the 
income of the land has not exceeded the interest which can fairly be 
charged at 1 per cent, on the balance, and that as a 
consequence nothing of the principal has so far been paid off, 
and in fact there has been a slight increase of Rs. 4, Thus he has 

found that until the whole amount of the mortgage-money is paid up, the 
land cannot be redeemed. S. 7, Sub-section (3) of the Land Alienation 
Act prescribes that “the mortgagor may redeem his land at any time 
dnring the currency of the mortgage, cn payment of such proportion of 
the mortgage-debt as the Deputy Commissioner determines to be equit- 
able.” The question is, is it equitable now to order the payment of the 
whole mortgage- debt, when nearly a third of the period for which the 
land was mortgaged, has elapsed ? Gf course if the produce of the 
land was very variable, and if there had been a succession of 5 bad 
years, it might be argued that it would be unfair to permit redemption, 
except on payment of the whole mortgage-money, because it might be 
said that the mortgagee is looking forward to the future 11 years to 
provide a good proportion of bountiful harvests out of which he will 
be able to recoup himself for his mortgage- loan. As, however, the land 
is good Nahri land, or at least a proportion of the land is good 
Nahrt land, it does not seem likely that there have been or 
will be such variations in production as to suggest the advisability of 
allowing the mortgagee the full amount of the mortgage -money. I am 
quite uncertain as to what the correct amount of the mortgage-money 
now due is but I am not satisfied that the calculation prepared by the 
Assistant Collector, Mr. Malik is correct. It may he correct, or it may 
be incorrect. All I desire is to be satisfied that it is correct. I, therefore, 
remand the case to the Collector for further enquiry and report as to 
the correctness of the calculation mide by Mr. Malik, and, in case that 
calculation is not coirect, as to the amount which should be struck off 
the mortgage-debt, if the land is to be redeemed at once. I repeat that 
it clearly to he understood that I am not deciding that Mr. 
Malik’s calculation is wrong. I only wish for further proof that it is 
right, and it is only in case that further proof is not forthcoming that 
I wish for a further enquiry to show what sum should now be equitably 
paid to the mortgagee before the land can be redeemed. 


Case remanded. 



: PUNJAB . CASE-LAW, PAET G. [1924.] 

IN THE GOUET OE THE EINANCIAL COMMISSIONER OP THE 
V; PUNJAB. ; ■ 

Revision Side, ■ Reyenne 

No 159 of 1923-24. (Decided on 26 11-1924.) 

KaIu and others. Applicants, 

Versus 

Kashi Ram.. ......... ... .. Eespondent 

Punjab Tenancy Act S. S4— Revision’ — limitation — time, not ex- 
tended absence of material irregularity in exercise of jurisdiction 
— interference declined—occupancy rights— presumption. 

Interference on revision was declined by the Pinancial r^onanaissioner on 
two grounds, viz ; (i/ that the petition was filed 90 days after the date of de- 
cision of lower C oiirt and no reason was shown for extension of the ordinary 
period, (ii) that there had been no material irregularity or misapplication of 
jurisdiction. Obiter dictum. Where the land in question had been held for a 
period of more than 30 years by the tenant and by his immediate representa- 
tives-in-interest and no rent other than the land revenue was paid during the 
whole of that time, held, that there was ground for acting on presumption 
under S, 5 (2) of the Punjab Tenancy Act, 

Revision from the order of the Commissioner of Ambala Divistion. 

ORDER. 

I am not going to interfere in this petition for revision for two reasons. 
One, because it was filed 90 days after date, and although it is a petition 
for revision, and not an api:eal, yet I see no reason in the petition for 
extending the time that would ordinarily be allowed in appeal. My second 
reason for not interfering is the fact that there has been no material irregu- 
larity or misapplication of jurisdiction. I, cannot refrain howrever, from 
pointing out to the lower appellate Courts that I think their decisions are 
based on a mis-apprehension of the law. The Collector’s order is so scanty 
that I find it a little difficult to follow his line of reasoning. He says: “The 
presumption of two generations previous to 1863 is impossible, but there 
is nothing in the record, that I have been able to find, to prove the im- 
possibility of this presumption. S. 5, sub-section (2) of the Tenancy Act 
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slio'iild have been two generationti of tenants before 1868, has not referred 
;t> any facts which establish this impossibility, ' - The Commissioner in his 
order has upheld the Collector’s order and has said that there is no evidence 
df any other generation holding the land prior to 1868. . This- fact does ' 
not rebut the presumption created, by S. 5,. ■ sub -section (2), If, there is no,, 
evidence as the Commissioner has stated that a decision should have been 
given in favour , of the tenants and not in favour of the landlord. 

These remarks are made for the information of th® lower Court, and 
not because I intend to interfere. The petition is rejected. 

Petition rejected. 

IN THE COURT OP THE FINANCIAL OOMMISSlONEa OF THE 

PUNJAB, 

Revision Side. Revenue, 

No. 204 of 1923-24. (Decided on 15H2- 1924.) ' 

Kingr F. 0. 

Chhittab ■ Applicant 

Versus ■- 

AbbMalmali. Other side. 

Punjab Land Revenue Act, S, 37— mutation— mistake — objectioii 
by other party— procedure to be followed. 

Held, that where one party objects strongly to the new entry, no qutesfcion 
of correction arises, and that if there has, in fact, been a mistake made, owing 
to a mutation order, and if that mistake has been incorporated in the revenue 
records, the, only way to correct the mistake is by way of a regular suit. 

Revision from the order of %e Ooininissioner of Ambala. 

ORDER. 

It is agreed that the facts are as stated in the Commissioner’s order"' 
of reference, dat id the 25fch August, 1924, I share the Commissioner’s 
surprise that the Collector should have confirmed the orders of the 
Assistant Collector in these cases. No question of correction can arise 
in a case like this where one party objects strongly to the new entry. If 
there has, m fact, been a mistake made, owing to a mutation order, and 
if that mistake has been incorporated in the revenue records, the only way 
to correct the mistake is by way of a regular suit. Proceedings such as 
those now under revision are entirely irregular. The law governing 
this subject is contained in S. 87 of the Land Revenue Act, XVII of 1887. 
In the matters now under ^consideration, it is obvious that none of the con- 
ditions laid down in clauses (a) (d) and (cj of that section apply, and that, 
therefore, there should have been no change ordered in the retenua re- 
cords, I accept this petition for revision, and I cancel the orders of the 
Assistant Ooliector, varying the orders of mutatiou coutained in mutation 
Nos. 807, 862 and 964. This means that the orders of 19ih July, 1919, 
15th April, 1921, and 27th November, 1921, will stand, and that the order 
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of 13th March, 1924, is cancelled. The > respondent -will pay all costs, 
s. 16 will be allowed as costs in the Conrt. 

Petiiioii accepted. 


IN THE COtTET OF THE EINANOIAL OOMMISSIONER OF THE 

PUNJAB. 

Revision Side. ^ Revenue. 

No. 128 of 1923-24. (Decided on 6-5-1924). 

King, F. 0. 

KhaikDin Applicant 

Tetstis 

Jamu Other ' 

(i) — PimjaE Land Revenii® Act, S. 37— facts admitted ©r pro¥6d— - 
proof or admissicn of facts necessary for alteration, 

Held, tliattlie Revenue Officers are not permitted, to alter revenue records 
merely because they think that mistakes exist in them. They must have cer- 
tain facts before them and they must act in accordance with the law. 

(ii) — S. 16"-order passed in contravention of provisions of S, 37. 
Held, that an order passed in contravention of provisions of S, 37 being 

ultra vires may be set aside by the Financial Oomuiissioner on revision. 

(iii) Punjab Land Revenue Act, S. 1 3 — appeal—maintainability, 

■^Hiere the Collector confirms the order of the- Assistant Collector, held, that 
no appeal lies_to the Gommissioner from the order of the Collector. 

ORDER. 

[7 fh April 1924) The Oommissioner has sent up this record for me to 
take action under S. 16 of the Land Revenue Act XVII of 1887. The facts ap- 
.^peartobe that the Naib-Tahsildar on attesting the Jamabandi of Mauza 
'^€adhera discovered what he thought was a mistake in the order in which 
the Khatas were recorded in column No. 4 of the Jamabandi. He according- 
ly directed that a mutation should be entered up for the eorrreetion of this 
mistake. This was done. In the course of the enquiry into the mutation 
certain objections appear to have been made by one of the parties, but 
inspite of these objections the Assistant Collector passed an order direct- 
ing a change in the Khatas. An appeal was made against the Naib- 
Tahsildar’s order and this apeal was dismissed. The second party, who also 
objected to the order, has also filed an appeal and the Collector has sub- 
mitted the case to the Commissioner urging that, as his predecessor had 
already passed orders and as these ‘■Srders had been confirmed on appeal 
to the Commissioner, therefore, the Collector could not now consider this 
second appeal. As a matter of fact, s.aere a >011 have bean no appeal to the 
Commissioner, because the Oollacfcar oairine I the order of the Assistant 
Collector. The Commissioner’s order could therefore have been passed 
only Oil the revision side. After a full consideration, I am of opinion 
^hat the ixutiai mistake made was to piass an order sanctioning mutation* 
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Mom oi tk® oirciimstaiices detailad ia S. 37 Land Bavenue A&k 

exists, tkat is to say, there are n® nevr faets proved or admitted and th# 
mevr entries are not agreed to by all the parties inter ested therein. The 
Assistant Gollector^s order, therefore, sanctioning mmtation was ultra vires, 
Sevenu© Officers are not permitted to alter revenue records merely be- 
cans® they think that mistakes exist in them. They must have certain 
facts before them and they must act in accordance with the law* The 
Collector does not seem to have fully appreciated the position and his 
order dismissing the appeal and thereby confirming the mutation was 
therefore wrong. The question having been raised again in the second 
appeal which has now been sent to me for orders, I have gone into the 
whole matter and I think that the proper order to pass is one dismissing 
or refusing to sanction the mutation. As this order will now affect on© 

of the partms adversely, before passing it, I direct that notice shall 
issue to both parties and a date shall b© fixed early in May befoi'e I go 
to Simla when I shall hear both parties and pass final orders. 

ORDER. (6th my 1924) 


My "order of the 7th April 1924, will he read as part of this order. I 
have heard Mr. N. 0. Mehra for the respondent, and I^see no reason to vary 
the opiniomexpressed in that order. I therefore^cancel the orders passed by 
the lower Courts and I direct that the original order sanctioning the 
mutation shall be rescinded, that is to say, there shall be no change in 
the entries in the revenue papers. No costs. 

^Order aeeofdingly, 

IN THE COURT OF THE FINANCIAL COMMISSIONER 



OF THE PUNJAB. 

Appellate, Revenue. ? ' 

No. 35 of 1923-24. (Decided on 28-3-1924), 

King, F, (7. 

B, L. DivvA^r CaA-No Appdla it 

^{Versus 

Obown Respondent* 

Punjab Land Revenue Act, S. 58— assessment of land-— principle 
governiiig-—alIdwmg for improvements. 

Held that, as a question of principle, land has to be assessed at the rate at 
which it is assessable owing to its state at the time of the assessment. Certain 
definite classes of improvement, e. g., the construction of canals, water-courses 
and digging of wells or making of dams should be allowed for, when an assess- 
ment is made. But the ordinary improvements which take place in the course 
of regular cultivation ar0;not included among the improvements for which an 
allowance is made when an assessment is imposed. 

Appeal against the order of the Commissioner of Multan Division. 
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DIWAN OHAKD ». CEOWN. 

ORDER. 

This is an appeal against an appellarte order passed by the Commis 

• b? Multan conarming an order of the Settlement Officer of 
fixing the rates of land revenue of the appellant’s land at 
4^0 per acre fluctuating. The arguments used are that the land 
v n«.«f+h« sameauality as the land of adjoining estates, that it is very 
f the oresen/ owner has expended large sums in reclaiming 

o?' J .» the land oi 

■ ■ at tes ahd that if the rates fixed hy the Settlement 

S L rjed. t rey— 

-profits of the land and leave nothing to the owner. ^ A further objection 

is taken on the ground that the Settlement Officer dismissed the applica- 
.Lf l“ L««rtatio. erith a brief order in y.m.oular end that m 
thin order he did net consider all the poiate put forward m the ground 
Objecting to the assessment. Taking this last point first it would have 
been better if the Settlement Officer had gone into more detail m his 
order rejecting the application for reconsideration. I have, however, 
read his first order, dated the 12th February 1923, very carefully, and I 
have no doubt at all that the Settlement Officer made a very careful 
examination of this estate before fixing the assessment, and that in hs 
order rejeeling the application for reconsideration it would have been 
sufficient if he had merely referred to his previous order assessing th 
estate, because it seems to me that that previous order covers aU 
the groiinds taken in the objection statement made by the 

Another ground On which Objection is taken is the d^erentiation 

‘between the appellant and other owners 
Vica Bssessed at Bs, 4-8-0. while some of the other owners nave 

beau ...oeed .1 Rs. a-M. The teaeo. for Ihia 

Stated in the order of the Settlement Officer when he says that although 
there are some! good squares which can pay a very high rate yet the 
squares are so much mixed up and all owners have parts o a c asses o 
land to such an extent that it is unnecessary to classify particular 
squares. The Settlement Officer has therefore taken an 
will be applicable throughout the Ohak. That average is ^ 

known as 3 B, the rate for which is Rs. 4-8-0 per acre. Having o am 
hm average, the Settlement Officer has reduced the assessment m the 
case of particular owners. He has granted special ® 

Jangli owners who have only half square holdings, and he has also 
differentiated the squares of some Abadkars, who have squares, which 
varyiu quality greatly from the average. The result of applying is 
-rtetbpd of differentiation is to retain all squares belonging to t e 


iDoellant in the higher class. 


WTiAf-Kfir theT have been rightly pla ced 
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in that higher class is a question oi fact which could be determined only 
by the Settlement Officer after inspection of the Ohak. I feel sure that 
a Settlement Officer, such as Mr, Penny, must have made a very careful 
inspection of this estate just as he did of other estates before passing his 
orders, and I have no reason to suppose, and it is not indeed alleged, that 
Mr, Penny was so careless as to include in the higher class squares which 
should obviously have been "in the lower class. The truth is that if the hold- 
ing of Rai Bahadur Diwan Chand, the appellant, were considered by itself, 
there would have been some squares liable to a higher assessment than the 
3 B. rate and some squares liable to a lower assessment than the 3 B, 
rate, the average assessment of the whole holding is, however, the 3 B. 
rate, and there are no special considerations for reducing that rate in 
particular squares as there are in other squares. The owner is a wealthy 
man and therefore ou that ground no consideration is necessary. The 
owner has some very good land to Compensate him for some land of 
poor quality. That also is another reason .for not giving Special 
consideration to land of poor quality. Taken all aroUnd the assessment 
than at the 3 B. rate seems to me to be fully justified. 

We have now to consider the case of this estate compared with 
that of other estates in the immediate neighbourhood. One of the 
grounds of the appeal is that this estate is inferior in quality to the 
neighbouring estates. It is admittedly poorer in respect to its cropping. 
The soil appears to be more sandy and more uneven, but it must be 
remembered that it gets a more regular and sure water supply, and Mr. 
Penny in his note says that locally it is reputed to have a good water 
supply. In this colony the water supply counts for a good deal more 
than the quality of soil, unless the soil happens to be exceptionally bad. 
For the reasons given by Mr. Penny then I think that this estate can 
be treated as being on the whole at least of the same quality as neigh- 
bouring estates. There is the final argument that the owner has improved 
the estate greatly and has brought it to its present condition by the 
expenditure of large sums. There can be no doubt that the old records 
show that this estate was a vary poor one whan the colony was first 
founded, and Mr. Penny s recent report shows that it is now Upto the 
average of the colony and possibly a little batter than the average The 
owner must then be given the credit for the great improvement that 
has taken place. I question whether this improvement has been due 
to any extant to the direct expenditure of money. Doubtless the fact 
that the owner was a wealthy man had its part in the great development 
that has taken place. The owner being wealthy could afford to fake 
a smalW reut from his tenants and thus employ tenants to bring the land 
under proper cultivation and to improve its quaUty. He would not 
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h&m been able to subsist on a small rental if he had not his priyate wealth 
to fall back upon, but it is a wide step fromlthis state of affairs to say that 
the owner has put a large sum of money into the land/ and l am n^ 
prepared to say that he has done this, and there is certainly no evideuce 
to show his having done so in the record before me. As a question of 
principle, land has to be assessed at the rate at which it is assessable 
owing to its state at the time of the assessment, There are certain 
definite classes of improvements which are allowed for when an assess- 
meat is made. Such improvements are the construction of canals water- 
courses and digging of wells or the making of dams and so on. The 
ordinary improvements which take place in the course of regular culti- 
vation are not included among the improvements for which an allowance 
is made when an assessment is imposel. Therefore, e^ea though the 
owner has improved the land, as he appears to have improved it, that 
would not of itself be a reason for a reduction in the assessment. I have 
considered all the points brought forward which ate of any importance, 
and I find that I am unable to interfere. 


Appeal rejected. 
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IN THE COUET OP THE PINANOIAL COMMISSIONER OP THE 

PUNJAB. 

Revision Side, Eevenue. 


No, 22 of 1924-25. (Decided on 9-2-1925). 

Ming, F, C 


Jppiicani 


Karam Bakhsh ... ... Seepage, a 

Punjali Land Revenue Act,— S. 4 — Land not paying revenue 
enclosed within Municipal limits— jurisdiction of ReVcmue Officers over 
such land. 

It must not be assumed that merely because a definite area oi land which does 
not pay revenue happens to have bren included, for jurisdictional purposes within 
the hunts of a Municipal Committee, the act of Including ft v^thin Municipal 
iimite makes it the site of a to wn or village witftin the meaning of S. 4 of the 
Land Revenue Act, so as to oust the jurisdiction of the Eevenue Officer over such 
laad. Each case must be decided on its merita, ^ 

Eeviaion from the order of the Collector of Ludhiana forwarded 
by the Oommis^oner of Juilundar. 

ORDER. 

The Commissioner of Jullutdur has submitted this case for revision on 
the ground that the land, with respect to which the Eevenue Officers sub- 
ordinate to him have exercised iurisdiction, does not pay revenue and is 
the site of a town, namely, the town of Jagraon. He argues that S. 4'(l) of 
the Land Revenue Act for this reason debars the jurisdiction of Eevenue 
Officers. This question turns on a decision of the point whether land not 
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paying ■ land ■ reyenne, wbich is enclosed ' within Municipal limits, ipso facia 
becomes tlie 'Siie ol a town. I entirely dissent Irom-tMs' : assumption 
Each case must be decided on its merits. But it must not be assumed that 
merely because a definite area happens to have been included, for juris- 
dictional purposes within the' limits , of a Municipal Committee, the act of 
including it within Municipal limits makes it the site of a town or village 
within the meaning of S. 4 of the' Land Revenue Act, I asked the Advo- 
cate for the petitiauer if he could produce any authority to justify the 
Commissioner’s interpretation of the 'law,' and he was unable to do so. 'I' 
hold, therefore, that this land was land over which Revenue Officers could 
exercise lawful jurisdiction. As to the question whether proper discre- 
tion was ■ exercised in this case or not, it is not necessary to' come to a 
decision nor is it necessary to decide whether a pond is agricultural land 
within the meaning of the Tenancy Act. Neither of these questions 
afiects jurisdiction. I, therefore, reject the petition. 

Petition rejected^ 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate ' Revenue 

No, 7 of 1924-25, (Decided on 6-4-1925.) 

King^F.G. 

OKULAMRASun, App&lta'^. 



Ehxjsh'al Chano . , ... ... . Mesponden ^ 

Zaildar— appainti»8nt of—* claim- of sufedposk 

Deputy Commissioner who'bad a poor lot of Lambardam froiri' whom' to make a 
choice, decided to appoint a man; as Z^aildar w'h> was- not a Lombard ar. The 
Commissioner decided that the appointment should be given to the Sufedposh. 
There were some reports of the police officials against the character of the 
Hufed'posh. Held, that though his appaiatmeife wis- not ai ideal o-ie, it must be^ 
confirmed. 

Appeal against the order of the Commiseioner ol lahore^^ 

ORDER 

I have heard counsel at length in fcKie case. The position seems he 
that the Deputy Commissioner had a poor lot ai Lambardars from whom' 
to make a-choiee, and in Ms difficulty he decided to appoint m man whcK' 
waei^t Lambardar; 
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AHMAD KRAN^rv, NOTA ]EHAN,- • 

• The Commissioner has considered ' the case.^ . very learef oily, iand 'lias ' 
decided tkalj the appOintoeafc shoald be givaa to' thA ^'Sufedposli. I was 
againsi this order only, oa- account; of the'' /report of the police ofieiai 
which depicted Khushal Ohand’s character' in very : lurid , ' eotomrs,',./ There 
are, however, certain facts which make it appear, that .'' this vivid descrip- 
tion of Khusha! .Ohand’s character is greatly exaggerated. There is no 
doubt that Khushai Ohand has many enemies, even . in ■. his family, ■■ . The 
appointment of Khushai Ohand is not an ideal appointment, but in the 
circumstances this is the best that can be made’. I dismiss the appeal. 

Appectl dismissed. 

IN THE CODET OP THE PINANOIAL OOMMISSIONEE OP THE 

PENJAB. 

Appellate ■ • V ' . . I- 


No. 14 of 1^24-25. (Decided on 6-4-1925,) 

King^ W. C, 

Versus 

Eespo7ide7i&» 

Lambardar— suGcession— principis as to— -claim of person entitled 
to succeed under rule 17, cl. (ii;— not to be set aside though application 
made after delay. 

The claim of a persm who is eniitlei by rule 17, d. (ii) af the Land 
Revenue Rules to suecsed the deceased Lambardar can, only be set aside if it is 
proved that for some inherent defect in him he is unfit for the appoiatmeat. The 
mere fact that he did not apply at the beginning itself does not prejudice 

Appeal against the order of the Comniissioiier of Multan Division, 

ORDER 

It^woald seem that the ; reason’ why the Collector did not appoint 
Nota, Khan as Limbariar was, because Nota Khan had not apparently 
applied foe the appointment, The record shows that at a subsequent 
date Nota Khan did apply for the appointment,, and it will be seen 
that kis omission to do so at the very beginning was due to the 
fact that his nephew, Eateh Khan, the brother of the deceased 
Lambardar was an applicant and was nearer in relation to the deceased 
than himself, and did not want to prejudice his case by puttine 
forth his claim against Fateh Khan. However that may be, tie 


A'HMAD Khak, 

Nota Khah 
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pOBltioa is '' Clear* ' ^ is CBtitled by ' rale 17 clausa (ii) of 

'the Laad Rayaaae 'Rales to gueoeed the ■ 'deceased liambardar^ mA 
Ms claim caa ealy ' be set ' aside if it is prwed that for some iaherent 
defect In ■ him ^ ha ■ is unfit for . the ap-poiatment, ■ Ho attempt has been 
made . by any, .. one . to suggest that this , is , the ^ case* The brothers 
of .the deceased '.Lambardar '- are - excluded: .beoause they have not 
enough property. 'A dike, cause of ' exclusion , does not exist in the 
ease, of 'Kota Khan and .■ the Commissioner , was .right in choosing 
him as Lambardar. The appeal is dismissed with costs against the 
appellant. Pleader ^s fees Rs. S2. 

Appeal dismusei. 


IN THE OaURT OF THE FINANCIAL COM MISSIONBR OF THE 

PUNJAB. 

Revision side* Revenue* 

No. 210 of 1923-24* (Oecided on 14-2-1925). 

Barron, F, 0 . 

Bwakka Das Applicant 

' * ■ 

liACHBMiAN Das aiKd another. Eespcndent 

PtinjabLami ftevenise Act^ S. 16 “Reviisiois---im^iig smiiinary 

Held that to pass an order summarily, changing one form of tenancy to 
another^ without bearing the persoi resordel as- tenant* epeas the door to 
randesirable practice especially where the applrcajnt is an official employed- on 
cobny work, such an order is ultra vires and liable to be set aside in revision 

Revision from the order of the Ocmmissioner of Multan Division* 

ORDER 

I have heard the cotrasel for both sides. In spite of the facts stated 
in the ConKnissioner’b order rejecting Dwarka Pas’s appeal I cannot but 
8®ccei)t this revision application for the reason that the Collector’s order of 
25th October 1923 passed on an application presented on that date by 
Lachhman Das, a Naib TahsiMar^ should not have been passed in this 
sumnsary fashion without heagring what Dwarka Dks, m whose name this 
tenancy was then entered,, had to say in the matter. It is Quite possible 
that the orders which Entered ther tenancy from a half resomable to one 
m ordinary dbmdkan conditions and added the names of Dwarka Das’^s 
two brothers Lachhmau Das and Jagan Nath as tenants were perfectly 
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oomotandjnstifiabla. Bat to pass sach aa order aamnarily withoat 
hearing the person recorded as tenant opens the door jo ® 

practices, especially xyhen, as in this case, the applicant was an offioia 
employed on Colony work. 

The reyision is accepted and the Collector’s order of 26th October 
1923 is osacalled. Tae ease will now be remanded for a proper enquiry 

to be made on Ch. LachhmanDis’s application and for a fresh order on 

the merits of the case. No order as to costs. 

Case remanded. 

' ^ ; ; 

IN THE COURT OF THE FINANOTAL COMMISSIONER OP THE 

PUNJAB. 

Revision Side. 

No. 13 of 1928-24, (Decided on 22-10-1926). 

Stow, G% 

SSAHABAL and another AppUcaQits 


MiTBBADAS Respondent 

PnnjabAlienation of Land Act, S. 7— Allowing S per cent, simple 
interest is too lo w. 

Held, that interest at fhe rate of 12 per cent, per annum, is reasonable and 

5 per cent, simple infcei'est is too low* I P. R. 19ii0 Re'O”, leferred to 

Where the martgaga-money was actnaliy iacreasiog due to the low rate 
o! baiai takea in the teiaticy ■ anl ; mor3 than. ' half • of the moflgage^m jiiey 
inolnded interest on the old debts : 

Held, that the only course open to the mortgagor^ Wishing to redeem the 
land was either to pay oft the mortgage— debt or wait till the expiry of the 
term of mortgage, 

Revision from the order of the Oommissioner of Lahore Division, 


ORDER 

■■ ■ ' ■■■■ 

The case has bean subjected to thorough eiammation^ In his order 
of i5th December 1924, Mr. King enquired Whether it was ‘^equitable 
now to order the payment of the Whole mortgage^ debt when nearly a 
third of the period for which the land was mortgaged has elapsed.^^ He 
was not satisfied that the calculiation prepared by the Assistant Collector, 

^ See 10 ’4 P. G, Is. l4 for full report of the order of Mr. Eing F# 0, 
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Mr. Malik, wag correct and remaaded tke case fco the Deputy- Oommis- 
sioner for farther enqairy and report as to the correctaees of this calcula- 
tion. The Papaty Oomiaissioaer has seat in his report dated 8th June 
1925, aad on farther eaaiiry from ms oh certain points a further report 
dated 19th August 1925. Tnese reports shovy that the ealculatioa made 
by Mr, Malik is defeetiya in certain respects. 

(а) The calulation is wrong even according to the principles 

which Mr- Malik has adopted 

(б) The prices usad by Mr. Malik are those of the Settlement of 

1904-05. The Eeyenue Assistant of the District has 
prepared another statement showing what the profits would 
be for the years 1917-18 to 1921-22, 

(c) The rate of interest should be 5 per cent, simple interest 
aiid not 10 per cent compound interest, which was eharced 
by Mr. Malik. 

The Eaveaae Assistant also doubts whether Mr. Malik was Justified 

in taking as ths net profit the rent paid by the mortgagee’s lessee. Accor- 
ding to the- Eevenaa Assistant, there is reason to suspect ‘that "the 
mortgagee, in addition ts the cash rent which he received from his lessee 
was also taking a share of the grain as well. The Deputy Commissioner,' 

howayer, considers that the evidence on this point is so weak that he 
is unable to accept the Eaveaue Assistaat’s eonolusioo. 

According to the calculations made by the Eevenue ' Assistant, 
regarding the net profits, Kkctrif 1 918 to Babi 1925, Es. 2,274-10-0 of the 
mortgage^mbuey has been paid ofi. The Eevenue Assistaat has included 
simple interest at 5 per cent, or Es, 655-10-0 

Mat in view of the ruling, Ba^a Singh v. Skahab Din (l) interest at 
the rate of 5 per cent- per annum must be considered too low, I have 
referred to Mr. Oassou’s E. O, A. No. 3 of 1920-21 and other cases, and 
find that a rate of 12 per cent per annum has been generally considered 
reasonable. The resnlt of my calculations is worked out in the statement 
attached to this order. The statement shows that the mortgage-money 
is actually increasing." This is due to the low rate of batai taken in this 
tenancy, and also to the fact tha* out of the mortgage-money, Es. 2,900, 
more than half is due to interest on the old debts. I have had the 
opportunity of eonsnlting the Settlement OfiScer of Sheikhupura, Sheikh 
Nnr Muhammad, regarding the calculation of the onttuni. He assures 
me that in this village, Pir Kot, such a return is by no means extraordi- 
nary, and his opinion is borne out by the instance's of rate taken on neigb 
. Xl) .1 P, R, 1920 (Eev) : 1920 P, C. L, 7 (Eev.) 
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ABDUL HAQ, ly. UMAB DIN. 

bouriBg areas which. are gi^eia m detail . in the Dapufcy Gommissioaer's 
report dated 19th August 1325. Tha oaly course for the mortgagor to 
takeis to pay off the :m:Ortgage.money or wait until the term of mortgage 
'a»melyrslxteen''years.'' 

The appllGation'is, the refore, refected,-- ■ . 

Application h^tjected^ 


IN THE COURT OF THE FIN ANOIAL , COMMISSIONER OF _ THE 


.RevMoE -side, , 

PUNJAB, 

Revenue. 

No. 38 of 1924-25. (Decidea oa 14-2-1925;. 

Barron, F.O. 

Abd0l Haq 

Versus . 

Applicant 

Umar Dilr 


... Eespondent 


Reveiaa© Act, S, 16--“Revi5ioii--«mutati3ii order— 
appeal not filed time-- •whether revision lies* ' 

Bevenue authorities are competent to revise m atatipi pro aae lings of Ravenue 
Officers at any time, if the ends of justice require ife^ even though no appeal has 
been filed in time from such mutation orders. 

Mm3?— sale during mincrity-^m’itation effectel after attaining 
majority — validity of sale. 

A snie of certain land was made by a miaor, but the mutation order was 
passed after he had attained majority^ held, that as the sale on which mutation 
was based bad takeo place, when the minor was not competent to eqter into 
any such transactiLU, it was void. 

Case submitted by the Oollector of Lyallpur. 

ORDER. 

Mr. Abdul RasMd raises a preliminary objection that as Abdul Haq 
did not file an appeal against the mutation order within time, no revision 
lies. But when facts such as exist in this case, come to the notice of the 
superior Revenue authorities, they are competent to revise the proceedings 
of Revenue Officers at any time, I overrule the objeotioh. 

The only real argument in favour of Umar Din is that Abdul Haq had 
^%tained his majority before the mutation order was passed. But the sale 
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on which the mutation was based had taken place at a time when Abdul 
Haq was not competent to enter into any such transaction. The facts are 
stated in the^ Collector’s order of 9th October 1924 an d need not be 
repeated. In the reasons given in that order and in the report of the 
Commissioner I aoceot this revision and cancel the Tdhsildar^s mutation 
order of 12th February, 1924. The previous entr ies in the land revenue 
records will be restored. Each party will bear its own costs, 

Mevision accepted* 


IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Revenue 

No, 4 of 1924-25, (Decided on 21-10-1925.) 

Stow, F. a 

Wali and another . . • • • • Appellants 

Versus 
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the resident of the name village as the applicants. He originally 
came from Amritsar, though be asserts that he has been settled in 
this village for some years. The Oolleetor considered that this was 
a usufructuary mortgage covered by section 6 (1) (a) of the Land 
Alienation Act, and took action under section 7 (3) Of that Act and 
ordered possession to be restored to the mortgagors and the land 
considered redeemed. The Commissioner was of the opinion that the 
respondent must be considered to belong to the Gujrat District. Bat 
there appears to be no doubt that his original home is Amritsar, and 
it would appear that he belongs to the professional class of land agents 
who are prepared to take over land and make what they can out 
of it in any part of the new colonies. There is little doubt, in my 
opinion, that the definitions and the status laid down by the Act 
must be adhered to. The Commissioner seems to have had no dOubt* 
that the transaction was a mortgage, and not a lease.; , The language 
of the mutation is not altogether clear as both words '^Mustajar*^ 
and ''Zar Eehn '' bxq used. The mortgage-money is said in the mutation 
toheEsv^ 1,200, - . ' , ‘(t:!*.: 

I consider that the Oolleetor was perfectly justified in considering 
this transaction (m) one falling under section 6 {l)(a) of the Land Alienation 
Act and as such one in which action might be taken under section 
t (S). ' It remains to consider whether the mortgagee's profits from 
cultivation have been sufficient to clear oS the original mortgage-money, 
Bs, 1,200, together with interest annually charged at 6 per cent. 
The statement drawn up in the Deputy Commissioner's office, on which 
that officer relied, shows that the owneris share of the produce was 
valued at Rs. 3,200 (to be exact Rs.8 163-4-0): The Commissioner, however, 
has been misled by the fact that in this statement the words '%ul 
paidawar^^ occur in two places, firstly, with reference to the gross produce 
and secondly, with reference to the total profits of the mortgagee. 
The Commissioner has stated that the value of the gross produce is 
Es, 8,200 and has proceeded to w5rk out the mortgagee’s share of this. 
This, however, is incorrect. The mortgagee’s share of the produce 
amounted, according to this statement, to Rs. 3,200. I have since ascertained 
the "actual payments made by the mortgagee on account of land revenue, 
water rates and Kamins’ dues, and have added his share of the value 
of the Bhusa, which is shown separately in the statement. The 
restilt will be found in the statements, A and B, appended to this order. 

It would no doubt have been better if some cash rents had been 
quoted from land in the immediate neighbourhood, which would ha’O'e 
aforded some check on the produce estimates. But even allowing 
for an exaggeration in the yields shown in the statement prepared in 
the Deputy Oommts.gioner’s offiqe* it is quite evident that the mortgage.?!: 
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momj lias long ago been paid ofl. No doubt?, the Commissioner himself 
would have come to the same conclusion, if he had not been misled by the 
form of the statement in the manner I have described. As it is, I must 
accept the appeal, and restoring the Deputy Commissioner^ order, direct 
that possession be given to the mortgagors and the land considered redeem- 
ed without any farther payment. Respondent will bear the costs 
throughout. 

Appeal accepted. 


IN THE COURT OP THE PINANCIAL COMMISSIONER 
OP THE PUNJAB. 


Revision Side, 


No, 101 of 1924-25. (Decided on 6-4.1926.) 

King^ F. <7. 


Shed Baehsh and others 


Mahipat and another JRespondents^ 

Punjab Tenancy Act, S. 84 — ^Revision — disregard of ejectment 
order by applicant-— ^effect. 

Where the lower Courts concurred in ordering the dismantling of the 
house pi the applicant who had -shown a complete disregard of the 
original order directing ejectment, the Financial Commissioner declined to interfere 
with the order of the lower Courts. 

Revision against the order of the Commissioner of the Ambala 
Division. 


Revenue., 


Applicants 


Versus 


ORDER. 



In this case I am loth to confirm an order which will have the 
effect of compeliing the appellant to dismantle a house which he has 
built at a considerable expense ; but after very careful consideration of 
all the facts, I have come to the conclusion that it would be wrong for me 
to interfere with the orders of the two lower courts. It is plain that 
the petitioner acted in complete disregard of the original order directing 
hi| ejectment from the eucroachmeut. It is plain farther that though 
warned by this order, he proceeded in erecting the building. It is clear, 
therefore, that he is entirely to blame for any loss he may suffer. 

At the last inoment it struck me it might be possible for the 
pajrtiOs to agree to a compromise but the endeavours of the counsel on both 
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I am of opinion that the orders of the lower oonrts must be upheld, 
and the petition is, therefore, rejected. 

Petition rejected. 


IN THE GOTJET OF THE FINANCIAL OO^MCSSIONER OF THE 

.. .PUNJAB. , " f 

Appellate, Revenue. 

No. 26 of 1924-25. (Decided on 27404925). j 

StoWt F. G, I 

PiR Bakhsh Appellant 

Versus ■ | 

Yar Muhammad EespondenL 

Zaildari — technical objections of Commissioner* | 

Wherein a case of zaildari, the Collector approved of one candidate and 
the Commissioner appointed another, objecting to Oollector's choice on merely 
technical grounds and neither of the two candidates seemed to be entirely 
satisfactory, held, that the best solution was to rem and the case and to reconsider 
the claims oi all the candidates. 

Second Appeal from the decree of the Oommiisidner of Multan Division, 

■ ORDER. ■ ' 

The appellant. Fir Bakhsh, and the respondent, Yar Muhammad, 
were present on the 10th of Angust, 1926. Their counsel were heard, 

For Pir Bakhsh, Mr. Jagan Nath, for Yar Muhammad, Mr. 0. B. Petman. 

The Collector decided in favour of Pir Bakhsh, on the ground that 
he had a better claim as representing the Ghaliu tribe, which is the 
principal tribe in the ZaiL He is a Sufedposh and the Collector consider- 
ed that he was in appearance more active than Yar Muhammad, The 
Commissioner, however, refused to accept Pir Bakhsh as a Zaildari on the 
ground that approval to Pir Bakhsh being a candidate for Zaildari was 
not applied for or obtained, Pir Bakhsh not being a Lamhardar in the 
Zail, although he was a Sufedposh, The Commissioner appointed Yar 
Muhammad whom he considered to be in appearance more energetic 
than Pir Bakhsh. i 



Pir Bakhsh is not a Lamhardar in the Khanwah village, although he 
is a Lamhardar in Pir Kot Saadat, a village, which was in the Khanwah 
Zail previous to the Settlement of 1898-99. Tbe Commissioner was 
dismolined to differentiate between sub-castas of Jats. But there can be 
no doubt that Yar Muhammad does not belong to the predominant class 
of Jati^ in the Zail. namely, the Ghallu tribe. The objections of tJae 

Commissioner are chiefly technical, and’ neither of the candidates appears 
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to be entirely satisfactory. In the cireumstances, I think, the best solution 
vould be for the case to be remanded to the Collector, and the claims of 
all candidates, re-considered necessary application for sanction to the 
candidature of such candidates,, who are not at present qualified, being 
made to the Commissioner. 

I, therefore, remand the case for a fresh decision. The appeal is 
accepted to this extent. No costs. 

Qase rematided. 


IN THE COURT OP THE FINANCIAL COMMISSIONER 
OF THE PUNJAB. 

Appellate. 

No. 60 of 1924-26. (Decided on 20-10-1926.) 

Stow^ F. C. 

SANTA SINGH Appdlant 

■ ■ ■ ■ Versus 

Bardarni Mahtab Kaue Stspondent. 

Lambnrdar— appointment of woman— services rendered by her 

husband — sex, whether a bar. . . u oa t^7j 

Where a Brahmin widow was the mother of the late lambardar who owned 674 
acres out of S90 acres held in proprietrry right in a village and the other Brahmins 
ready to acquiesce in her appointment owned a substantial amount of the remainder 
and she was the widow of the Colonel Mathura Dass. one of the original grantees 
iathe Rakh whose services, both before and daring Mutiny, were considerable. 
Held, that sufficieat reasoas existad tor her appointment in spite of her sex 
dfc t*. k, (Rev.) referred to. 

Appeal from the Commissioner of Lahore Division. 

ORDER, 

Counsel heard on both sides. 

For the appellant it was pointed out that Bardarni Mahtab Kaur, as 
the mother of the late Lambardar, has really no hereditary status. It 
was urged that there was no special reason which would justify her being 
appointed as a Lambardar as against male claimants. It is evident that 
the Collector was impressed by the services which Santa Singh has 
rendered in the last year or two, and thought this was a good opportunity 
for rewarding him. On the other hand, the Commissioner has clearly 
shown that Brahmins have a predominant interest in this village and 
that the other claimants, at any rate, those of them who are Brahmins^ 
are ready to ac(xuieso 0 in the appointment of Bardarni Mahtab Kaur, 
The husband of this lady was Colonel Mathura Das, one of the original 
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grantees in the EaJch, whose services, both before and during the Mutiny, 
appear to have been considerable. The duestion the appointment of 
woman to Lamhardar^s post was thoroughly examined by both Financial 
Commissioners in Mst. Jiwani v. Gctnga JEobm (l). It is laid down in 

that judgment that “there are features which may justify an 

appointing officer in selecting a woman in spite of her sex, if there are 
no sufficient countervailing considerations of another order/^ In my 
opinion, the Commissioner has shown that the claims of Bdvdd'ini Mahtab 
Kanr have features which would justify her appointment. I am, there^ 
fore, not prepared to interfere . on appeal with the order passed by the 
Commissioner. .1 consider, that the fact that the late Lamlardar owned 
^74 acres out of 990 acres ^ held in propriejiary right in this village and 
that other Brahmins own a , substantial amount of remainder, and the 
historical connection bf Colonel Mathura Das^s family of which Sardarni 
Mahtab Kaur is now the chief representative, constitute sufficient reasons 
for the appointment which the Commissioner has seanffit^ to make. It would 
appear that the services of Santa Singh are cousiderable and merit 
recognition, which, it is hoped, the Deputy Commissioner may eventually 
obtain for them, • ^ ‘'v-'',’;', 

Appeal rejected^ 

_ '■■■ ' ■ . 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No, 30 of 1924-26. (Decided on 23-11-1925), 

Stow, F, a 

Khan Bahadub Applicant 

; Versus 

Fateh Mohammad and others Eespnondents, 

Review— third application for— costs — appellant not in fault 

la an application for review, no order as to costs was passed. Tho second 
application for i eviw ss to costs was rejected. For the third tima, the plaintiif 
applied for reviow. He was in no way responsible for the various instances which 
resulted in his being deprived cf the advantages of the protective lease to which 
he was entitled. The third application for review was accepted and coats were 
awarded to him is the Revenue Courts throughout. 

Review from the order of the Financial Commissioner, Punjab, 

ORDER. 

{28rd September X9Z6 ). — The circumstances of this case are certainly 
peculiar. I am prepared to hear the parties with reference to the application 
for review which has been presented by Khan Bahadun 
(1) 4 P, (Eev,) 
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OEDER* 

i20th October, 1925} — Oi the respondeata Yar Mohammad has been 
serv. d but has not appeared. Eaieh Mohammad, Mohammad Sharif and 
Mohammad Shafi minors, throngh Pateh Mohammad, are reported tc have 
refused service of summons, whieh has been attached to their house. ' 

As I have remarked above (my order dated 23rd September 1925) 
the circumstances of this case are peculiar. I had at first thought that 
no costs should be awarded in this case. But on subsequent reflection 
I am of the opinion that the appellant. Khan Bahadur, was in no way 
responsible for the various instances which resulted in his being deprived 
of the advantages of the protective lease to which he was entitled. 
I, therefore, reviewl my order of 11th Anguat 1925 and, accepting the 
application of Khan Bahadur, order that Khan Bahadur shall be awarded 
costs in the Revenue Courts throughout. 

Announced to Khan Bahadur, 

Application accepted. 


m THE COURT OF THE FINANOIAU COMMISSIONER OF THE 

PUNJAB. 


Appellate, 


If 


No, 11 of 1924-26. (Decided on 4-10-1925). 
Stow, F. C. 


A»asoir JUk 

•! 


ReTtnut 


Appellatd 


/(.s'* 




Versus 


Mst. Daropdi and another \Eesponde7its 

Punjab Land Revenue Act, S. 37 — Mutation— rule to be 

followed — ^deceated in separate possession of a part of a joint holding 
through tenants. 

Whore the deceased was separately ia possession through tenants of a part 
of j'-iut holding upto the time of his dea*^h, and made a will in favour of his 
daughter in respect of such pirfc, held, that it -was right to make the 
mutation, in favour of the daughter -as owner and to permit the existing teaantg 
in actual or cultivating epossessioa, in the absence of proof of any rights 
granted to another party by a Civil Court . 


iSi 


Appeal from the Oommissiouer of Lahore Divisiou. 

ORDER. 

Part of the joint holding owned by Radha Kishan (deceased), and 
the appellant, was held separately by Radha Kishan and 
Roshan and others up to the death of Radha Kishan. 

in accordance with his will, mntation 
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of Ms sliar® of the jomt holding was granted to his daughter®, the 
reipondents, and consequently the land formerly held separately by 
Eadha Kishau was entered in the name of the daughters. An appeal 
against this mutation was reieoted by the Settle ment Collector. 

Subsequently, the daughters applied to the Settlement Collector on the 
6th of April 1924 asking that the entries in the Khaara Gfirdawri might be 
checked by a responsible officer, as the Patwari was suspected of collusion 
with Anant Earn, the petitioner. Th^ Tahsildar ol Shahdara, to whom the 
petition was sent, reported that the Patwari had wrongly entered Anant 
Earn as in possession. The Sadr Qanwnpo doubted whether the procedure 
adopted by the Patwari was wrong. The Settlement Collector, however, on 
17th May, 1924, while accepting the Sadr Qan«nfiroV report took action 
under S. 86 of the Land Eevenue Act, and ordered that the respondents 
should be put in possessson and a report submitted. The respondents were 
put in possession on the 27th of May 1924. 

The present appellant appealed to the Commissioner against the settlement 
Collector’s order of 17th May 1924. The Commissioner considered that 
while the Settlement Collector was wrong in passing an order under S. 36 of 
the Land Eevenue Act, he was right in his object, which was to maintain 
the respondents* possession. The Commissioner ordered the Khmsra 
CHrdawri to be altered so as to maintain the respondf^nts’ constructive possess, 
sion. This order has net yet been carried out, as the appellant has appealed 
in this Court. 

After hearing counsel on both sides, I consider that the Commissioner's 
order was correct. Neither the appellant nor the respondent can have 
actual or cultivating possession. The only persons whose names shouJd 
appear in the Khasra Girdawri^re the respondents as owners and the 
tenants as caltivators. It may be noted that the tenants recorded in the 
present JSTha^ara <TiVdfatun entries are the same tenants as cultivated for the 
deceased Eadha Kishan, father of the respondents. It is understood that 
Anant Bam Las brought a declaratory suit in the Civil Courts; but until a 
decree is passed in his favour, the entries in the revenue papers will be 
determined by the mutation order, which dees not justify any entry or 
mention of Anant Earn in this particular holding. 

The Settlement Collector should now correct the Khasra GirdawH 
as directed by the Commissioner, 

This appeal is rejected with costs against the appellant. 

Appeal rejected. 
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IN THE COURT OE THE EItTANCIAL COMMISSIONER OF THE 

' PUNJAB.' ; ^ 

Revision Side. Revenue. 

No. 53 of 1924-25. (Decided on 4-10-1925.) 

Stoto, G. 

Eeeoze and others Applicants 

' ■ Versti^s . ^ . 

Bahadur and others - Respondents. 

Punjab Land Revenue Act, S. 16— Revenue Court having no 

jurisdiction--' order interfered witk 

the suit, the order of 

the court was set aside on revision. 

Punjab Land Revenue Act, S. 138— Jurisdiction of Civil aiid 
,, Revenue Courts. ' ■ ^ 

Two of the numerous share-holders of a certain land, affected by the order 
of partition, sued the other co-sharers for a declaration that their rights were 
not affected by partition, ; : 

Held, that as the proceedings which it was sought to question were those of a 
Revenue Officer and not of a Rsveine Court, th 3 Rsveoue Courts could not^ 
©ntertain the suit. 73 P, B, 1910 referred to. 2 P. B. 1913 (Sev,) distinguished. 

Petition for revision of the order of Commissioner of Multan Division. 

^ ORDER. 

This is a reference from the Commissioner, Mulian, recommending 
that the proceedings of the lower Courts, be set aside as the "plaint 
(a declaratory suit to the effect that a certain partition does not 
affect the rights of the plaintiffs) is nob cognizable by a Revenue Court. 

The partition in question was carried out as long as the i6th 
June 1920, the instrument ef partition being finally drawn up on the 
11th November 1920, No appeal was lodged against the order of 
partition, nor was any appliciation made for the revision of that order. 
On 13th March, 192 i, Eiroze and Bahadur, two of the. numerous share-, 
holders affected by the order of partition, instituted a suit in the Court of 
the Revenue Assistant, Montgomery, for a declaration that the. partition 
did not affect their Jrights, because, the partition had been carried out 
against the mode of partition as sanctioned. Objection to jurisdiction 
was at once raised, but the Revenue Assistant decided that the suit 
was triable by a Revenue Court and called upon the defendants to 
produce their jawah daiva. The defendants in the declaratory suit 
appealed to the Collector who held that the Revenue Assistant was 
rigl\t in ordering th$ case to proceed in his Court Application for 
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revision was then made to the Commissioner, who has referred the 
case to this Court with a view* to the proceedings in the lower 
court, being set aside* 

With regard to the Commissioner's reference, I would point out 
that although MdliTnuu v. MctshciTu (l) lays down that all suits under 
the Specific Relief Act are exclusively cognizable by Civil Courts, 
Financial Commissioner (Sir Michael Fenton) ruled in Duni Chand v. 
MsL Fadma (2) that suits for a declaratory decree under the Specific 
Relief Act must be brought in Revenue Courts, if the subject is 
such as was reserved for the exclusive cognizance of Revenue 
Courts* Now, no question of title is involved in this case. The right 
of the plaintiff to share in the land is not disputed. The only 
question is as regards the quality of the land. The subject of suit 
is not, therefore one which should be dealt with by a Revenue 
Court under S. 117 of the Land Revenue Act. The proceedings which 
it is sought to question are those of a Revenue Officer and not 
of a Revenu-? Court. It would, therefore, appear that the Financial 
Commissioner's ruling Dimi Chand v* Mst, Padma (2) does not applv in 
this case. 

I am entirely of the Commissioner's opinion that ^ there is no 
provision of the law which gives a Revenue Court jurisdiction to 
hear this suit. 1, therefore, set aside the proceedings of the lower 
Courts and hold that the plaint is not cognizable by them. No order as 
to costs. 


IN THE COURT OF THE FINANCIAL COMMISSIONER 
OF THE PUNJAB. 

Kmg, F. (7., 

Revision Side. Revenue. 

No 48 of 1924-25 (Decided on 28 3-1925) 

Umar Hayat and others Applicants 

Versus ■ ■ ■ ■ 

Fazil and another Opposite party, 

Punjab Tenancy Act (X¥I of 1887) Ss. 10 and 8— acquisition of 
occuupancy rights under S. S-^not barred by S, 10— scope of latter 
section. 

S. 10 does not preclude a person from acquiring rights of occupancy under 
S. 8. It only precludes a person from acquiring rights of occupancy under 
Ss. 5, 7, 

Revision from the order of the Commissioner, Ambala Division. 

ORDER. 

The question for decision is whether S. 10 of the Tenancy Act 
Operates to prevent a person from acquiring a right of occupancy undei; S.. 
8 of the Act S. 10 says ‘‘in the absence of a custom to the contrary no 
(1) 73 P. R. 1910; 144 P. L. R. 1910. 
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going section oi this chapter shall preclude any person irom esiaoiisning a 
right of occupancy on any ground other than the ground specified in those 
sections.” Thus the acquisition of a right under S, 8 is not the same as 
the acquisition of a right under Chapter 11 of the Act. In order 
to acquire a right under S. 8 a person must acquire it by some means not 
prescribed in Chapter II. Therefore the acquisition of a right under S. 8 is 
the acquisition of a right by means not prescribed in Chapter II. It seems to 
' clear, therefore, that S. 10 does not preclude a mau from acquiring rights 
occupancy nnder S. 8, It only precludes a man from acquiring rights of 
occupancy under S 5-7. Quite apart from this interpretation, however, I 
am of opinion that the lower Courts were right in holding that the right of 
occupancy was acquired at some period antecedent to the date when the 

occupancy tenant became an owner. Thus even if the rights had been 

acquired in accordance with the earlier part of Chapter V. (S. 6 7) , 
S. 10 should not have been held to operate to prevent the acquisition of 
those rights. I, therefore, reject the petition for revision. 


CURRENT 


Punjab Case-Law 

PART C. 

Revenue Rulings. 

1926 . 

IN THE COURT OF THE FINANCIAL COMMISSIONER, OF 

THE PUNJAB. 

Appellate. Revenue. 

No. 6 of 1925 26 (Deoiaed on 18-1-1926) 

King <& Barron, F. 0. 

Sewa Ram .................. Appellant 

VersKS 

Grows • ■ • Respondent. 

Punjab Land Revenue Act, S. 37— Mutation proceedings— 

decision should be arrived at the locality concerned. 

Held, that the rules provide that the decision of mutation proceed- 
ings with reference to a particular land should he arrived at in the village 
in which it is situated. 

Naib-Tahsildar— disregard of rules— whether sufficient for sus- 
pension — 

Where a Naib-Tahsildar was guilty of breach of the rules regarding 
mutation, held, that the order of his suspension was an unnecessarili' 
severe punishment, though his conduct was censurable. 

Appeal from the decree of Commissioner, Multan Division. 

ORDER. 

C. M. King, F. C. — Naib-Tahsildar, Lala Sewa Bam, has been sus- 
pended by the Commissioner, Multan Division, for six months on the 
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ground that he was guilty of partially in connection with a certain muta- 
tion. The circumstances are such that the punishment is either inade- 
quate or else wrongly inflicted. I have examined the orders carefully, 
and I have also read most of the Commissioner's file. The facts are that 
the Naib-Tahsildar sanctioned a mutation, correctin the Bevenue Records 
and transposing the shares of certain land held by the two parties to the 
mutation proceedings. The Naib-Tahsiidar gave as his authority for 
passing such an order the facts that the parties were agreed and that an 
old entry in the jamabandi of 1889-90 showed the shares to be such as 
were sanctioned by the mutation order. 

Now, it is certain that the old entry supports the mutation order. It 
%lso seems probable that the actual shares, in which the property is held, are 
in accordance with the old entry. It is doubtful if Makhan ever consented 
to the mutation order being passed. If the matter rested here, there would 
be very little against the Naib-Tabsildar. Unfortunately, however, there 
are certain other facts which appear to have been taken into consideration 
against him, altlough admittedly such facts are not really relevant to 
the subject under enquiry, which is the conduct of the Naib-Tahsildar. 
The facts to which I refer are the theft of the mutation order of December 
1891, which was filed with the Jamabandi of 1893-94, and the subsequent 
alteration of the jamabandis of 1893-94 and the misal handobast of 1895- 
96. Both the Commissioner and the Collector admit that there is nothing 
to connect these facts with the Naib-Tahsildar, and I agree with them that 
there is not a title of idence to justify the conclusion that Lala Sewa 
Ram conspired with the Patwari in these unlawful acts. I believe that 
the was alone ireBponsible for them, that he instigated them, and 

that he was instrumental in corrupting some person in charge of the Record 
Office, so as to obtain and dest oy the orders, the disappearance of which 
was desired. It seems to me that once this fact is admitted, we must 
reach the conclusion that we ai'e dealing with a very daring man. Here 
we have a PatwaH, who is able to obtain records out of the Revenue 
Record room and to destroy a part of the record which he has obtained. 
Obviously, a man who does a deed of this kind, must be very daring, and 
the probability is that he will stick at nothing. If this conclusion is cor- 
rect, it seems to me by no means improbable that the Patwari should have 
gone further and should have induced the Naib'Tahsildar, who himself acted 
innocently, and at worst, with carelessness, to pass an order of mutation 
in a somewhat irregular way. Leave out of consideration all this question 
of forgery consider only the facts that this mutation has been sanctioned, 
and that one of the parties to it has denied that he approved the sanction. 
It would be impossible to convict the Naib-Tahsiidar of anything more 
' than carelessness in reaching his conclusion. Further, it has been estab- 
lished in evidence that some sort of negotiations were going on between 
the parties. Q^he fact that the partition proceedings were unaocountably 
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dropped itself suggests that something must have happened. That some- 
thing was undoubtedly the negotiations as to marriage, which were going 
on. Such negotiations take a long time, and I can see no improbability in 
the fact that before they took a favourable turn some five or six months or 
even longer than that had elapsed. One can imagine that an entry would 
not be made in the mutation register till after the negotiations had devel- 
oped favourably. The fact that the mutation was not sanctioned till some 
three or four months after it was entered in the mutation register, seems to 
me to confirm the Naib-Tahsildar's innocence in sanctioning the mutation. 
Again, both the Deputy Commissioner and the Commissioner are agreed 
that Makhan was present when the mutation order was passed on the 30th 
April, 1921. Makhan himself denies this, but his denial is not accepted* 
If Makhan was present, is it possible to believe that he did not assent to 
the mutation ? The Commissioner has assumed that he assented to the 
mutation but did not really understand what it was about. I find it diffi- 
cult to believe that if the Naib-Tahsildar were in any way responsible for 
this fraud on Makhan, he would have troubled to have Makhan present 
merely in order to perplex him as to the entry which was to be made. It 
would have been simpler and probably safer from the point of view of a 
person desiring to commit a fraud of this nature, not to have Makhan pre- 
sent hut simply to sanction the mutation in his absence. I think that 
given the fact that Makhan was present, it is difficult to avoid the conclu- 
sion that he assented to the mutation, and except the conduct of Makhan 
himself, who is admittedly a liar, there is absolutely no fact that warrant 
the conclusion that Makhan was wrongly informed by the Naib-Tahsildar 
about the nature of the entry to be made. 

It seems to me then that the only facts that have caused a very serious 
view to be taken of the Naib-Tahsilda/s conduct are the irrelevant facts of 
the conduct of the Patwati and others, who were responsible for theft and 
forgery of records. I think that all that can be brought home to the Naib- 
Tahsildar is a serious disregard of the rules, which provides for the deci- 
sion of mutation proceedings as far as possible in the village, where the 
land, with reference to which the proceedings are made, is situated. This 
neglect of the Naib-Tahsildar has caused all the trouble. It is possible 
that if the mutation had been decided in the village of Bhar where the 
land is situated, the Naib-Tahsildar would have been made aware of the 
actual facts and he would have saved himself a great deal of trouble. I do 
not think that he is deserving of more than censure for this breach of the 
rules, and I think that the order of suspension is an unnecessarily severe 
punishment. I would, therefore, cancel the order of suspension and merely 
record a censure in the character Boll of the Naib-Tahsildar. 

As the case is one of some importance, T shall be glad to have the 
opinion of my colleague. 
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1 F. •J'oBe agree. This is exactly the impressioa 

when I read it over. 


IN THE COUET OP THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 

' Revenue- 

No. 190 of 1924-25. (Decided on 5-1-1926). 

King, F.O. 

Ram Rattan and others. pp.itan s- 

Versus. 

D,:,lE-».«a«tk.r8. Be.ponie«i, 


Bevision Side, 


Punjab Land Revenue Act. S. 36~villa^e records-enlry in-- 
right of share-holders to object to entry in existence for about 44 
years— alteration improper. 


Held, that every share-holder in a village has a right to object to 
the inclusion in the village records of the name of a person, 'vho has by the 
mere fact of such entry been given rights in the village shamilat which he 
would not otherwise have had. Held further, that it is duite improper that 
an alteration should be made in the Revenue papers by way of correc 
which has been in existence for some 44 yeais. 



Revision from the order of Collector of Rohtak. 

ORDER. 


stated in the order of reference 
3, with which I am in entire 
by Mr. Shamair Chand, who 
incorrect to say that all the 
arties to the mutation. He 


5th January 1928. — Thefac 
of the Collector dated 8th Ja 
agreement. The argument mge( 
appeared for the second party, is 
parties interested were not cc 
argues thus 

All the other proprietors 
therefore .there is no objection to sanctioning the mutation as 
Shamilat of the Thok is concerned. As far as the Shamilat o 
and the Deh are coucemed, only the share-holders in the 
ri«ht to share in the Shamilat of the Pana, and only the shai 
the Pana have a right to share in the Shamilat of the Del 
that a certain person is a share-holder in the Thok and as sh 
the Thok is entitled to a- share of the Shamilat of the Pana or 
does not in his . (counsel’s) view affect the share of Sha^ 





I cannot agree with this argument. I think that e^ary share-holder 
in a village has a right to object to the inclusion in the village records 
of the name of a person, who has by the mere fact of such entry been 
given rights in the village Shamilat whioh he would not otherwise have 
had, I think it is quite improper that an alteration should be made 
in the Eevenue papers by way of correction of an entry, which has been 
in existence for some 44 years, and I am surprised that a Hevenue 
Officer should have been found, who believed that such a method of 
correcting the Eevenue records should be used. 


I accept this petition, and I cancel the order of the Assistant 
Collector, dated 9th December, 1923 sanctioning mutation. The old 
entry as it existed previous to the passing of that order will be maintained. 

Petition accepted. 


IN THE OOIJET OF THE FINANCIAL OOMMISSIONEE OF THE 

PUNJAB. 

Eevision Side, Eevenue. 

No. 105 of 1925-26. (Decided on 12-2-1926.) 

C. if. King, F, C. 

Mst SoEASTi Devi, Applicant. 

Versus 


MM. Lakhmi. 


Other side. 




Punjab Tenancy Act, S. 84 — relief in civil or revenue court 
available — special powers of revision — exercise of. 

Where an aggrieved party has his remedy in the civil or revenue court, held, it 
is wrong to use the very special powers of revision conferred on the Financial Com- 
missioner. 

Eevision referred by the Commissioner of Eawalpindi. 





OEDEE, 

This case has been referred to me by the Commissioner of Eawalpindi, 
in accordance with Section 16, sub section <"3) of the Land Eevenue Act, 
1887, 

The facts are plainly stated in the order of reference* I do not pro- 
pose to consider the applicability of the ruling of Sir Michael Fenton in 
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the case cited by the Commissioner, because it is clear from the facts that 
there has not been any failure of justice which cannot be cured by a regu- 
lar, suit. In a case like this the aggrieved parties have their remedy in 
the Civil Courts or in the Bevenue Courts, and I think it would be wrong 
to use the very special powers of revision which are conferred upon me by 
the law to deal with a matter which can otherwise be set right. 

The petition is therefore rejected. 


IN THE COURT OE FINANCIAL COMMISSIONEB, PUNJAB. 



Appellate. Bevenue* 

No. 14 of 1925-26. (Decided on 30-8-1926.) 

O.M.King, F. C, 

Shaikh ZAHUR-t!i)’'DiN Appellant. 

Versus 

Sarcab and others Eespondents^ 

Punjab Tenancy Act, S. 80 — Sanction to review an order granted 
— ^Appeal — maintainability. 

Held that the grant of sanction to review an order is not in itself an order and 
is therefore not subject to appeal. 3 P. B. 1912, (Rev.) approved. 

Appeal against the order of Officiating Commissioner, Jullundhar. 

' ORDER. 

Shaikh Abdul Aziis, Vakil, present. 

I agree with my predecessor Fenton, Financial Commissioner, in his 
ruling in the case of Aimad versus Ahmad fP. B. 3 (Bev.) 1912) that the 
grant of sanction to review an order is not in itself an order and is thei'e* 
fore not subject to appeal. 

I dismiss this appeal. 


IN THE COURT OP THE FINANCIAL COMMISSIONER 
OF THE PUNJAB. 

Appellate. Rveme 

No. 12 of 1925-26. (Decided on 30-3-1926). 

King, F. a 

Nadra and others. Appellants 

Versus. 

Mst Nxhal Devi. Eespondenk 

Punjab Land Revenue Act, S. 37~Mutation proceedings— 
decision of intricate questions of law to be avoided. 


NADEA V. MST. NIHAL DEVI. 

Held that in deciding cases of mutation there is one sound rule, which 

should always be followed and that is to avoid as far on the 

cate questions of law or custom. If a decision 

face of it is not inequitable without going into any intricate questions of 
law or custom or even of fact, it is better to come to that decision than to 
go into the whole maze of intricacies which another decision might entail. 

Punjab Tenancy Act. S. 59— Succession-widow-sons born of a wo- 
man living as wife with the deceased. 


The deceased had left a widow and four sons by a Mohammadan 
woman who, had lived with him as his wife for about J 8 year. 
Held that as the facts of the case as well as the custom and law, 
applicabe to the facts, are doubtful, the proper course would be to reach at 

a decision equitable on the face of it and that therefore the mutation be 

effected in the name of the widow, the intricate question of law and custom 
to be left to be decided by a civil court. 


Appeal from the order of the Commissioner of Eawalpindi- 

OEDBE. ' 

I have heard counsel on both sides at great length in this case in the 
hope that some ruling might be cited, which clearly applied to the facts ns. 
far as they have been ascertained and as far as they are set forth in the 
findings of the two Lower Courts. No such ruling has been cited. The 
facts are that Maya Singh, the owner of the land, mutation of which is now 
to be made, has disappeared and the circumstances of his disappearance 
point to his having been murdered. At the time of his disappearance he 
was living with one Mitssammat Alan, who had lived with hiin as his wife 
for about 18 years and had born him four sons. Previous to his connection 
with Mussammat Alan, Maya Singh had married Musaamraat Nihal Devi, 
who is still alive and by whom he had a son, Mehr Singh, who died a year 
or two ago at the age of about 23 or 24. The dispute now lies between 
Mttssammat Nihal Devi who is without question the legitimate widow of 
Maya Singh, presuming Mayo Sinah is dead, and the sons of Maya Singh 
by his connection with Mussammat Alan. 


The Collector who decided the Question in the first instance found in 
favour of the sons of Maya Singh by Mussammat Alan. The Commissioner 
has reversed that finding and has found in favour of Mussammat Nihal 
Devi, the legitimate widow. For the sons of Maya Singh by Mussammat 
Alan it is aUeged either that Maya Singh became a Mohammadan and was 
lawfully married to Mussammat Alan and therefore, these sons^ are legiti- 
mate and entitled to succeed or that Maya Singh remained a Sikh, but still 
was legitimately able to marry Mussammat Alan even though she did not 
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change ter religion and even tkoiigli tlie children of the union are now 
Mohaminadans. For the respondent, if Nit al Bevi, it is urged 
that the children are undoubtedly illegitimate, that no marriage is possible 
between a Sikh and a Mohammadan unless the Mohammadan becomes a 
Sikh, that there is no evidence that Maya Singh himself became a 
Mohammadan and that therefore, all the arguments on that basis fall to the 
ground. It will be seen that not only the facts but the custom and law, 
which is applicable to those facts are doubtful. The whole of this litiga- 
tion is obviously a preliminary only to the more serious litigation, which 
will succeed whatever my decision now may be. 



In deciding cases of mutation there in one sound rule, which should 
always be followed and that is to avoid as far as possible all intricate ques- 
tions of law or custom. If a decision can be reached, which on the face of 
it is not inequitable without going into any intricate questions of law or 
custom or even of fact, it is better to come to that decision rather than to 
go into the whole maze of intricacies, which another decision might entail. 
This is the line, which has been taken by the Commissioner. There is one 
salient fact, which is not disputed and on which an equitable decision can 
be based. That fact is that Mif^ssammat Nihal Devi is the widow of 
Maya Singh and as the widow of Maya Singh is entitled to succeed as a 
life tenant to Mava Singh’s property : provided no one else has established 
a better claim. The question whether any one else can establish a better 
claim is one so full of intricacies that it had best be avoided in the course 
of these summary proceedings. 

Therefore mutation should- be effected in the name of Musmmmat 

“ 'i. A' 't. 

Mihal Devi and hbt in the name of the sons of Maya Singh by Mtissammai 
Alan. For these reasons I support the Commissioner’s decision and dismiss 
this appeal* The appellants will pay the respondent’s costs in this Court. 
The pleader’s fee will he fixed at Rs. 250. 

A'P'peal dismissed. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate. Revenue. 

No. 4 of 1925-26. (Decided on 31-3-1926.) 

King, F. O. 

Pbem and others Appellants 

^ ^ VetSt^S 

Hika a.nd another Respondents. 


Punjab Tenancy Act, S. 22 (1) (c) — the words **and his rent 
is not regulated by contract ” — do not refer to a tenant under S, 6* 
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Held, til at the words “and his rent is not regnlated by contract” refer to occu- 
pancy tenants whose rights are established under S, 8, not to those whose occupancy 
rights are under S. 0. 

Appeal from the decree of the Commissioner, Ambala Division. 

OEDEE. 

In this case both the lower Courts are agreed that the tenant is a 
tenant under S. 6, but the Commissioner has lowered the malikana 
allowed by the trial Court from 8 annas in the rupee to 6 annas in the 
rupee. The tenant has appealed and the main ground of his appeal is that 
he is not liable to pay higher malikana than on© anna in the rupee, which 
is what he was paying when the suit was brought, ’because, there was an 
agreement recorded at the Settlement of 1859 to the effect that a higher 
rent than was then fixed would not be taken. 

The Vakil for the appellants has urged that in S. 22 of the 
Tenancy Act, sub-section (l), clause (c) the words and his rent is not regu- 
lated by conti’act^ applied to tenants specified in S. 6 as well as to 
those who have established their claims to be occupancy tenants under 
S. 8. I do not agree with this interpretation. There is a comma 
after the words ‘specified in S. 6^ and no further punctuation till we 
get to the words ‘by contract’. Thus clearly the words “and his rent is 
not regulated by contract^’ refer to occupancy tenants whose rights are 
established under S. 8, not to those whose occupancy rights are estab- 
lished under S. 6. There has been no argument to the effect that the 
tenants are not tenants under S* 6 and the only other plea urged is 
that the enhancement of malikana to 6 annas in the rupee is excessive. 

Having regard to all the circumstances of the case, I do not think 
that this enhancement is excessive and I dismiss this appeal with costs. 

A'p'pml dismissed. 


IN THE COHET OF THE EINANCIiL COMMISSIONEE OF THE 

PUNJAB. 

Appellate. " Eevenue. 

No. 33 of 1925-26. (Decided on 31-3-1926.) 

King, F. 0. 

Harnam Singh and another. - Applicants 

Versus 

R. S. Eana Opindra Chanb. . Respondent. 

PiiniabLand Revenue Act, S. 158 (2) (x) — Nazranah — suit for 
enhancement of — ^jurisdiction. 
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lifcforthe eukancement of Nazranak is triable by a Revenue 


Court, 


I was a little doubttul wnotuer mis 
Revenue Court -witli respect to tlie item desonb 
that, among the records of the previous litigation 
are the records of a case, which was decided on ■ 
against which an appeal was filed, which was dei 
1889. In the appeal the Collector begins his o 
nazranah, sued for, is merely a head rent on the 
pleases the Rana to describe as nazranah on the 
A petition for revision was made against this ord 
of that petition, it was alleged that the Revenue 
to hear the case regarding nazranah, and the jud 
missioner was wrong in this respect. This grom 
reserved for consideration ; but the Pinancial C 
Sir Denzil Ibbetson, refused the petition for revi 
suit for nazranah was triable by a Revenue Com 


Revision Side 

No. 137 of 1925-26. (Decided on 24-4-1926.) 

Barton^ F* G* 

Applicant 

Parma Nand. 

Versus 

Ram i*al and others, 

Puniab Land Revenue Act, S, 36 change in entries reasons 
thereof. 

; Held, that no change in previous entries can be effected by a Revenue Officer 
when reasons for the change are such as can only be gone into by a Civil Court. 


Mespondents. 
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Case forwarded by Commissioneri Multan, for tie Financial Coimnis- 
sione/s orders, 

OEDEE, 

As pointed out by tie Commissioner of Multan, tie reasons for makinf? 
any change in tie previous entry in tie record are all reasons, which can 
only be gone into by a Civil Court, and cannot be decided by Eevenue 
Officers in mutation proceedings. An alteration in tie old entry by way of 
mutation could only he made with tie consent of Parma Nand in whose 
name this shop site has stood for over 12 years. For tie reasons given by 
tie Commissioner, T accept this revision, and set aside tie orders of tie 
Collector and Naib-Taisildar, and direct the old entry in favour of 
Parma Hand to be restored. Applicant will be given costs throughout. 

Revision accepted. 


IN THE COTJET OF THE FINANCIAL COMMISSIONEE OF THE 

PUNJAB.:.. 

Eevision Side. Eevenue 

No. 117 of 1925-26 (Decid^^^ 

King, F. G* 

Muhammad Ghafooh. Applicant 

' Verstt,s /■ 

Balu. Respondent. 

Lambardar — succession— disqualification — minority— father dis- 
missed for offence not involving moral turpitude — minor son may be 
appointed. ^ ' .■ . 

Where a Lambardar was dismissed for failure to report a small pox case that 
had occurred in his own house and which considerably spread the disease, held, that 
though the offence was serious and justified a dismissal yet it did not involve such 
moral turpitude as to justify the exclusion of all heirs from the post. Held further, 
that in such cases a minor son of the dismissed lambardar may be appointed with a 
substitute. 

Eevision from the order of the Commissioner of Eawalpindi Division. 

OEDEE. 

The Collector has passed over the claims of Muhammad Ghafoor to 
succeed his father, the dismissed Lambardar, Kaman, on the ground that 
Muhammad Ghafoor, who is a minor of about 10 or 12 years of age, is under 
the infiuence of the dismissed headman to an undesirable extent. It is obvi- 
ous that the minor must be under the influence of his father; and that, if 
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rule 17 clause In), sub-clause {b) of tbe Land Revenue Rules is interpreted 
as meaning that every headman, who has been dismissed, must exercise an 
undesirable influence over his sons, then no minor can succeed his father, 
who has been dismissed. I think that the intention of the rule is obviously 
not this- The effect would be to curtail greatly the discretion, which a 
Collector has, of appointing an heir to succeed a dismissed Lambardar. 
It might be held that the mere fact of dismissal makes the influence of the 
person dismissed over his minor son undesirable, and that might be held to 
K.. c rAP.srtr, fnr exebidina a minor son. In deciding this case I look at it 


Was the headman dismissed for so ser ous an ottence as 
3 Collector in refusing to appoint any of his heirs? The offence 
the iamhardur was dismissed was that of neglecting to report 
ak of small pox, of which he must have been aware, because, it 
in his own family. As a result of this neglect there was a consider- 
id of the disease. Every one must admit that this offence was 
)us and justified dismissal. I cannot agree that it involved such 
n.>iiAA+nT’a rfifnsal to aopoint any of his heirs to 


2. If it be argued that the minor 
excluded, because, he is to an 
dismissed Lambardar, the answer 
influence of, the ^dismissed Lambardar, 
is no' great disqualification, against any 
justify dismissal if they had been Lambardars, 

reason for passing them over. Even ' 

is right in deciding that the influence 
minor Mudhammad Glhafoor is u..- 
sion would be to admit other heirs 


undesirable extent under tbe innuence oi me 
is that some other heir, not under the 

should have been appointed. There 

of , the other heirs, which would 
■ !, and, consequently, there is no 

., therefore, if I hold that the Collector 
i of the dismissed Lambardar over the 
undesirable, the only effect of such a conclu- 
of the dismissed Lambardar. 


Revision accepted 



JASWANT EAI «. GEOWN IB 

IN THE GOUET OF THE FINA.NOIAL GOMMISSIONEE OF THE 


PUNJAB. 


Apellate 


No. 30 of 1925--'26. (Decided oix 28-4 1926.) 
King, F. O, 

LaLA JasWANT EaI TA2fEJA. ■ 

Verslis 

Grown. 


Revenue . 


Appellant, 


Respondent, 


Punjab Land Revenue Act, Ss. 52 and 57— Assessment- 
lease— amount of rent — g od test. 

(i) Held, that the fact that a person is able to lease Ms land for Bs. 200 plus 
the land revenue is very good evidence as to the correctness of the- assessment of 
Es. 81. . ■■ 

(n) Held, that the financial Commissioner should not disturb the arrangements 
regarding assessment recommended by a Settlement Collector, who had all the advan- 
tage of seeing the out-turn and the general condition of the land and wells. 

Second Appeal from the order of the Commissioner of Multan, 

ORDER. 

Two appeals have been lodged by L. Jaswant Rai Taneja under S* 
58 of the Land Revenue Act XVII of 1887. Both these appeals are against 
the order of the Settlement Collector distributing the assessment, so as to 
place a sum of Rs. 92 on the well called Kath Palianwala in Matoi estate, 
and Rs. 81 on Pirwala Nawan, and Rs* 85 on Pirwala Eohna w ells inRakba 
Nur Khan estate. Originally, the Settlement Collector asssessed the Kath 
Palianwala well at Es. 100, but on petition made to him, he reduced this 
amount by Rs. 8, fixing the assessment at Rs. 92. This Rs. 92 may be 
compared with the previous assessment of Rs. 1 19 ; and it will be seen that 
the Settlement Collector has made a considerable reduction. Even so the 
Commissioner has still further reduced the assessment to Rs. 81 on the 
recommendation of L.-Diwan Ohand, Settlement Collector, who succeeded 
Mr. Anderson, the Settlement Collector, who made the original assessment. 
For the Pirwala Nawan well, the appellant's objection was rejected by the ’ 
Settlement Collector, Mr. Anderson, • and also by L. Diwan Chand, who 
succeeded, and the appeal to the Commissioner has been dismissed. In the 
case of Pirwala Kohna, the objection to Mr. Anderson was dismissed, but, on 
the recommendation of L. Diwan Chand, the Commissioner has, on appeal 
reduced the assessment from Rs. 85 to Rs. 76. - 

Malik Perojs Khan Noon, who has argued the case before me, claims 
only a further reduction on Kath Palianwala to Rs* 71 from 81, on Pirw^ala 
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■Kt nr, +n Es 67 from 81, and on Pirwala Kohna to 73 from 75. He bases 
btsl ^ath Palianwala and Pirwala 

Nawan wells are classed as being in the third grade whde the Pxrwala 
Kohna well is classed as being in the first grade. He also points out a 

Lcrepancy that whereas there has been a reduction on the former assess- 
lent of Kath Palianwala and Pirwala Kohna, there has been an enhance- 
ment of Bs. 7 on Pirwala Nawan- 

I have read carefully the arguments set forth in the grounds of appeal 
and I have also listened with attention to Malik Eeros Khan Noon. Lala 
Diwan Ohand. Settlement Collector, has gone into the matter very thorough- 
ly and has dealt with all the grounds of appeal in spite of the fact that it is 
alleged that he has not gone into them. The present state of _ these wells 
is undoubtedly bad. but the owner has not paid that attention to them, 
which would ensure their being properly cultivated. He or his agent alone 
are to blame for the present state of affairs. Nevertheless, in spite of this 
neglect, it has been shown by L. Diwan Chand that the appellant has 
actually leased the Kath Palianwala well for 4 years at the rate of Es. 200 
per annum plus the land revenue. The appellant replies to this that he 
has not received any money under the lease. It, is not clear what efforts 

the appellant has made to recover his dues, but, whether he has receive 
the rent or not, one cannot suppose that he is so foolish as to ave ease 
the land without some security that he was likely to receive the re^. He 
has a cause of action, if the rent is not paid to him ; and I sh^ld th^c , he 
may be trused to see that he obtained his rights. * ^ ^ 

argument that the fact that the appellant has been able to ^ 

for Es. 200 plus the land revenue is very good evidence as o ■ 
ness of the assessment of Es- 81, which he has piopose „ , , , . 

This is a reduction of Es. 11 on the sum finally assesse ^ Pom- 

Oolleotor, Mr. Anderson, and his reduction has been a owe y 
missioner. I do not think any further reduction is required as far as 
Kath Palianwala well is concerned and I dismiss the appeal. 

I turn now to the assessment of the two wells, Phwala Nawan 
and Pirwala Kohna, in the estate of Eaqba Nur Khan. Heie 
Settlement Collector. L. Diwan Chand, has most carefully Zl 

outturn of the weUs. The only criticism, I have to offer, is that he has 
rated the Pirwala Kohna rather lower than it should be rated, i 
outtwn of wheat on that well might have been estimated at 8^ maunds 
iper aer«k instead of 8 maunds an acre, which is the late assume 7 
mwanChand- I do not agree with the argument used hy eoun , 

, because 8 maunds per acre has been assumed for Pirwala 

. an actual average outturn of 9 maunds 2 seers, therel^ore , 

8 -aunds per acre should be assumed for Pirwala Nawan where the actual 
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average outturn is 8 maunds 28 seers. The Commissioner, acting on L. 
Diwan Chand’s report, has reduced the assessment of Pirwala Kohna from 
Es. 85 to Es- 75. But, if the actual average yield of -wheat of Pirwala 
Kohna be taken into consideration, the assessment of this well should not be 
less than Es. 81. (This figure is obtained by adding one maund of wheat 
per acre at Es- 2-8-0 to the produce estimate, framed by the Settlement 
Collector in paragraph 3 of his note dated the 7th September 1925). 
Probably, a fairer result would be obtained by raising the assessment of 
Pirwala Kohna to Es. 81 and reducing that of Pirwala Nawan to Es. 75. 
But I am unwilling to disturb the arrangements recommended by the Settle- 
ment Collector, who has had all the advantage of seeing these wells. I 
think, he has made out a good case against further reduction, and I there- 
fore dismiss this appeal also. 

Appeal dismissed. 

IN THE COURT OP THE PINANGIAL COMMISSIONER OP THE 

PUNJAB. 

Revision Side. Revenue. 

No. 4 of 1925-26. (Decided on 28-5-1926.) - 

King, F. a , 


Moti Eam and another, 


Sadiq Muhammad. 


Versus 


Petitioners 


EespondenL 


Punjab Alienation of Land Act, S. 7 (5) — Execution of decree — 
alienation of land of an agriculturist judgment-debtor not a mortgage 
under S. 6 — Collector debarred from proceedings under S. 7 (5). 

Held, that, where land has been alienated temporarily by order of a Civil Court, 
such alienation is not a mortgage in the form prescribed by S. 6 (1) (a) of the Aliena- 
tion of Land Act. It is rather in the nature of a lease, and, as such action cannot be 
taken by a Deputy Commissioner to vary the terms for which the alienation has 
been sanctioned under S. 7 (3) and (5) of the Alienation of Land Act. 2 P. B, 1917 
(Rev.) referred to. 

Revisi »n from the order of the Commissioner of Multan. 

ORDER. 

My order of I8th May 1926 will be read as part of this order. I have 
considered the Revenue judgment cited, Sultan v, Lakhu Eam (l), and 
find that it is not relevant to the point raised by me, which is, whether a 
Deputy Commissioner can take action under S. 7 (5) of the Punjab 
Alienation of Land Act, 1900, when land has been alienated temporarily 
by a Civil Court. I am very definitely of opinion that the Deputy Commis- 
(1) 2 P. R. 1917 (Rev.) 
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Applkaiion a llowed. 


2G, referred to above is as follows: 

tlie jiicl^^ment-debtor, the amount due from 
5 . ' Tiie decree was passed apparently in 
'dinary procedure must after attachment 
re referred the case to the Golleo" 
the circumstances must have reported 
)f the land for 20 years would suffice 
(lately the papers which would make 
royed. All that we know is, that in 
“ A was handed over to the mort- 
full satisfaction of the mortgag-e debt and the costs 


'‘In this case the mortgagor was 
him being apparently Its. 2,700 with costs. 

1909. The Civil Court if it followed the ore 
of the judgment-debtor’s immovable propeity hav 
tor and the. Collector after full consideration of 
to the Civil Court that a temporary alienation of tl 
to meet the requirements of the case. Unfortunate 
plain what was done appears to have, been destroy< 
pursuance o#* civil litigation the land now in dispute 

gagee for a period of 20 years in iv,-. 

of the litigation. 

The Deputy Commissioner has treated this tei . 

gage ^nd, acting under a 7 (6) and (5) of Alienation of Land Act, 
that the mortgagor has repaid the Ml amount of his debt to the moxtgj 
directed the ejectment ot the mortgagee. The Commissioner has c 
action of the Deputy Commissioner. 

I think that this view of the case is wrong. The temporary ^ 
though, it may have been described as a mortgage in the revenue paper, 
the nature of a lease for a period of years, the rent being the judgment-d 
previously accrued. It is not a mortgage under S. 6 (1) («) of the . 
Land Act and it cannot; be dealt with under section 7 (3) and (5). To al 
dealt with under these two sub-sections w’^ould be in my opinion to allc 
ty Commissioner to interfere with the order of the Civil Court. It fm 
the anomaly of allowing the Deputy Commissioner to vary the decisio 
his predecessor acting as a Collector. Dor these reasons, I am of opiiiic 
land has been alienated temporarily by order of a Civil Court, such alie. 
a mortgage in the form prescribed by S. 6 (1) {a) of the Alienation 
It is rather in the nature of a lease ; and, as such, action cannot he take; 
Commissioner to vary the term for which the alienation has been sam 
S. 7 (3) and (5) of the Alienation of Land Act. 

'‘Before finally deciding this matter I wish to know if there are 
ulings on the subject, In particular I should like to see 2 P. R. 1917 
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JAIMAL V. MUBARI LAL 

IN THE GOTJET OE THE FINANCIAL OOMMISSIONEE OF THE 

PUNJAB. 

Be vision Side Eevenue. 

No. 90 of 1926-26.(Decide<J on 1-6-1926). 

Kinff and Barron, F. Os. 

Jaimal Applicant 

Versus 

M0RAEI Lal Other Side. 

Punjab Tnenacy Act, Ss. 84 and S2— revisional powers of Finan- 
cial 0ompilssioner. 

Held, that a IFinanoial Commissioner can no mone revise the order of a past 
Einanciai Commissioner in accordance with S. 84, than he could revise the order of 
Ins collea<uue. Held also that S. 82 does not come into operation except when a 
llevenue Officer, who is not acting as Revenue Court, wishes to modify or reverse an 
order passed by another Revenue Officer who is also not acting as a Revenue Court. 

Punjab Tenancy Act, S. 8."— nature of rights under, 

Held, that Ss. 5 and 6 lay down definitely the conditions under which a tenant 
may obtain occupancy rights under the Punjab Tenancy Act. S. 8 is a general section, 
which enables a tenant to establish occupancy rights on any ground not specified in 
Ss. 5 and 6, that is to say, on any ground not specified in the Act. 

Case forwarded by Commissioner of Jullunder Division. 

ORDER. 

(7.— The Commissioner of Juliundur has forwarded these 
records to me and has asked me to exercise my revisional powers with res- 
pect to an order passed by my predecessor, Mr. Elsmie, on the 11th of 
June 1888. The Commissioner has not stated in his order the law under 
which he asks me to exercise my powers of revision ; and, as there seems 
to be some slight misunderstanding as to the respective scope of the powers 
of revision and review, I must go into the matter in some detail. 

The only Revenue Officer or Revenue Court, empowered to revise orders, 
is the Financial Commissioner. If a Commissioner or Collector thinks 
an order should be modified or reversed, he cannot, unless he is seisied of 
the case as an Appellate Court, modify or reverse the orders himself. He 
is only empowered to call for the records and to submit them with his opi- 
nion for the orders of the*Financial Commissioner, so also the Financial 
Commissioner is empowered to call for records of any case pending before 
any Revenue Officer or Revenue Court subordinate to him, and, after examin- 
ing the records, if he deems it expedient to interfere, he may, on any 
ground on which the High Court, in the exercise oi its revisional juris- 


18 PUNJAB CASE-LAW, PAETC, (1926.) 

diction, might have interfered, interfere and pass such order as he thinks 
fit on the case after hearing the parties. It is important to note that nnder 

S 84 of the Punjab Tenancy Act, XVI of 1887, the Pmancal Oommxs- 

s oner can only call for the records of a Revenue Officer or Revenue Court 
subordinate to him. He cannot call for the records of a case pending be- 
fore or disposed of by a Financial Commissioner. As regards pending 

cases it is obvious that the Financial Commissioners being co-equal, it 

would be absurd to suggest that one could call for ^ 

ending before L is already seised of the case. 

AsTer^dsfthe records of cases, which have already been disposed of and 

ItStnctl Commissioner in accordance with S. 84 than he c^ould 

order of his colleague. Section 84 makes the m^t^ 

Tt lavs down that the Financial Commissioner can only call fo ^ ^ ^ 

of any case pending before a PunXl’enarcy ActV^ot 

tut section with respect to orders passed by my predecessors. 

It may be argued that although S. 84 does not \ 

Wes ml to take action in this case. The procedure under S. 82 is 

Lt simUar to the prcedure under S- 84. It must be noted, how- 
somewhat simUa 

ever, tha ^ S. 8 PP clearly says “A Revenue Officer, as 

T «v lither of his own motion or on the application of any party inter- 
ested “and so on. The words ; “A Revenue Officer, as such ” emphasise the 
l?t that a Revenue Officer, acting as a Revenue Court, is not empowered to 
ake ttlntaer this section. Section 77 (l) says that, when a Revenue 

Officer is exercising jurisdiction with respect to auy suit 

rgl be shall be called a Revenue Court. In tJie exercise oi 
^3 a Revenue Officer. It follows, therefore 
Officer, wh, 

i«L ea ; Eev,.c. Ccrrt, wiekc t. cdHy or r.«r» eo order pe.eed b, 
.mtker Beveoue Officer, wko i. else «ot wtirng ee e EoT.noe Comt. 

^ bM. -ter bee beeo broogM b. », ™«.e. ^ 

Kpeieb oot ^ tie g, 5 e bUl Aob. Seottos 

f b Bl,fd™f deimilel, the cohdiliepe mder, ,hiol a t.«.«t me. 
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not specified in the Act. To say that a tenant has rights under S. 
8 is, therefore, to a certain extent meaningless. It does not in the least 
describe what the nature of his rights is, or how he has obtained those 
rights. A tenant can establish right of occupancy in a variety of ways, 
the only condition being that he shall not acquire a right of occupancy by 
mere lapse of time (S. 9). The statement of my predecessor, Elsmie, 
E.C., quoted by the Commissioner that the rights of the tenant in the case 
before him were not under S* 8 but were outside the Act (not the 


As this order deals with questions of considerable importance, I 
shall be glad to have my colleague's concurrence. 

Barton, F, <7.— I concur. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Revenue, 

No. 6 of 1925-26. (Decided on 15-7-1926.) 

KinffyF. < 7 . 

Mahtab Sinoh and others Appellants 

Versus 

Hatjnsu and others Respondents. 

Canal^Kuhl in Kartgra District. 

Held, that in Kangra District, a kiihl, when fed by a certain natural channel is a 
canal. 


Appeal from tie order of the Commissioner of Kangra, 
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PUNJAB CASE-LAW, PAET 0. (J926.) 
OEDEE. 


In this case, the plaintiffs claim to have exclusive rights to 
all the wat§r in the Dakre-di-Kuhl. It is admitted that the Kiihl 
Karolan is a part of Dakre-di-Kuhl, and the first question for decision is, 
whether the Knhl Karolan is a water course or whether it is a canal. The 
Original Court and the lower appellate Court have evidently both treated 
the Kuhl Karolan as being a canal ; but I am by no means sure that it 
can be so described. In Notification, No. 36, dated the 20th March 1907, 
the Kangra Kuhls, fed by certain natural channels, are called canals. 
Therefore, the Kangra Kuhl fed, by the Baner natural chaunel, but, would be 
a canal. Can it be said that Kuhl Karolan, which has its head not in the 
Baner Channel, but in the Bakre-di-Kuhl, is itself a canal. In the case of 
A7/ Kanth and others v, Beli Ram and another (l), it has been held by this 
Court that the term ‘canaP must be restricted to Kuhls directly fed by the 
natural channels notified in the notification cited. After further considera- 
tion, I am of opinion that that decision was a right decision and I am not 
disposed to vary it in this cafe. The point was not, however, raised before 
the lower Court and for that reason I have permitted discussion on the 
general question, whether the plaintiffs are or are not entitled to exclusive 
rights of irrigation from the Kuhl Karolan. 

After hearing arguments of both sides, I am of opinion that, even on 
the merits of the case, it would be wrong for me to interfere with the order 
of the lower appellate Court. The pleader for the appellants has stated 
before me that he did not claim exclusive rights. He was quite content that 
the defendant should take surplus wa-ter from the fields irrigated from the 
Kuhl Karolan. This claim is widely different from the claim, which 
he made originally and practically admits the right of the defendants to 
use the surplus water of the Dakri-di-kuhl canal ; the only dispute being 
whether that surplus water shall reach the defendants through the fields of 
the plaintiffs or through the Kuhl Karolan. In either case, it must be 
conveyed over the Eaj Nala by means of some sort of pipe or channel 
such as a Parnala, The argument, given in the judgment of the lower 
appellate Court, have convinced me that the defendants in the past have 
actually taken water from the Kuhl Karolan ; and I, therefore, uphold 
the decision of the lower appellate Court. I think that the plaintiffs are 
responsible for this litigation and I order that they shall pay all the 
costs. 

. Appeal dismissed. 

(l) Revision No. 103/2 of 1925-26. 
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IN THE COURT OF THE FINANOIAL COMMISSIONER OF THE 

PUNJAB. 

No. 79 of 1925-26. (Decided oa 15-7-26.) 

C.M.King, F. O. 

Allah Dita Applicant 

Verstis 

Karim Bakhsh and others Resimidents, 

t Fim^iab T«niatt«y Act* Ssi 84 aad 24 (3) (a)— suit for enhancement 
trf rent— -Premature^Couii’s failure to notice — revision. 


Revision Side 


A suit for enhancement of rent was barred finder S, 24 (B) (a) of the Punjab 
Tenancy Act, as it was not brought within 10 years period allowed under the above 
section. The Lower Courts failed to notice the aboye fact. Held that it w'as 
sufficient cause for interference on revision. 


Appeal dismissed by the order of Commissioner of Ambala. 


OEDEE. 


The first ground of revision is a good one. Both the lower Courts 
have failed to notcie that the present suit has been instituted within the 
10 years’ period allowed under S. 24 (3) (a) of the Tenancy Act, and 
consec^uently, that under that clause the suit is barred, I, therefore, accept 
this petition and, varying the order of the lower Courts I dismiss the suit. 
The plaintifis will pay all the costs throughout. 


Petition allowed. 


m THE COIJET OE THE EIH ANGIAL COMMISSIONEE OP THE 

PUNJAB. 

Revision Side Revenue 

No. 76 of 1925-26. (Decided on 15-7-1926.) 

- , King, F. C. 

Sibaj-ud-Din and others. Applicants, 

Versus 

Bit MAL and others, . Respondents, 

Puii jab Tenancy Act, ' Ss. 68 and 84'*^Conip6nsation"^4|n©stion 
raised in trial and ap|i©llat© G0ni*ts~tta decision by either—ille" 
gality—interferenc© on revision, 
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Wliere tlie issue as to compensation for the sinking of a well was raised both in 
the trial and the appellate Courts without any decision by either on the point, held, 
S. 68 was imperative and the lower Courts had committed an illegality justifying 
interference on revision. 7 P. B. 19(^ (Bev.) referred. 


Bevision from the order of Commissioner of Lahore. 


OEDEB, 


The sole question for decision in this case is that mentioned 
in my order of the 8th May 1926- The issue as to compensation 
for the well which had been sunk was distinctly raised before the 
trial Court, but no decision had been reached by the trial Court, was brought 
to the notice of the lower appellate Court, but again the lower appellate 
Court does not seem to have noticed this ground of appeai. 


The provisions of S. 68 are imperative. This interpretation of the 
law has already been given in the case of Natha Sinyh v, Bura and an- 
other (l) I entirely agree with that interpretation. There has, therefore, 
been an illegality, which justifies my interference as a revising authority. 
I, therefore, accept this petition for revision and direct the lower appel- 
late Court to decide this question of compensation either itself or after 
reference to the trial Court. The cost of this petition will follow the final 
result. 

Petition accepted. 


IN THE COURT OP THE FINANCIAL COMMISSIONEB OP THE 

PUNJAB. 

Appellate Revenue. 

No. 5 of 1925-26. (Decided on 16-7-1926). 

King, F, C, 

Oahta Appellant 

Versus 

Devi Das Respondent, 

Punjab Tenancy Act,S. 5 (1) (a)— occupancy rights— acquisition 
of — ^by transferee of rights of tenant fulfilling condition under S. 5 (I) 


Where the descendants of a vendor of occupancy rights in a land, could be 
deemed, at the time of suit for ejectment, to have fulfilled the conditions under S. 5 
(1) (a) but for the sale of such occupancy rights by their predece8Sor-in-interst,held5 
that the descendants of the vendees who had continuously occupied the land since the 

(1) 7 P. B. 1902 (Eev.) 




GTAHYA V. DEVI DAS. 


sale, must be considered to have acquired the status of occupancy tenants under S. 53 

(1) w. 

Appeal from the order of the Commissioner of Jullundur. 

^ OEDEB, 

There is no dispute as to the facts of this case and the 
only question is as to the application of the law. It is admitted that 
the father of the present defendant bought the occupancy rights from one, 
Jowahar, in 1884 It is also admitted that Jowahar had been recorded as 
an occupancy tenant in 1860 and it is also admitted finally that, ever since 
1860 down to the present time, no rent has been paid for this land other 
than land revenue and cesses thereon. The question is whether the present 
defendtot is to be treated as having occupancy rights under S. 6 (l) 
(a) of the Tenancy Act or under S. 6 of the Act. This question tons 
on the effect of sale by Jowahar in 1884. It is admitted that if that sale 
had not taken place and if the descendants of Jowahar had now been in 
occupation of this tenancy, then the presumption, allowed in S. 5 (2) of the 
Act, would, undoubtedly, be applicable with the result that the^ descendants 
of Jowahar would undoubtedly be treated as tenants under i S. 5 (l) (a ) ; 
or, at any rate, so strong a presumption would be raised in their favour that 
it would be difficult for the plaintiffs to rebut it. Does the -mere fact, that 
Jowahar sold his rights in 1884, deprive the vendee of the benefits of the 
presumption, which can be raised under S- 5 (2} ? I have been referred 
to the judgment of Sir Micheal Denton, Dinanoial Commissioner, in the 
case of Polar against Kkayali (ij. The learned pleader for the appellant 
(Plaintiff) urges that my predecessor has held that '‘the i equirements of 
S« 5 (l) (a) as to continuous occupation of the laud by more than two 
generations in the male line, concern only the tenant in occupation at the 
commencement of the Act.^^ From this he argues that as it is not denied 
that the tenant in occupation at the commencement of the Act in 1887 was 
Hira Mai, the father of the defendant, and as he had occupied the land only 
for 3 years and not for more than two generations in the male line, there- 
for, he does not fulfil the requirements of S. 5 (l) [a). 

I am of opinion that, when Sir Michael Fenton gave this dictum, he 
was considering only the tenant in occupation by inheritance. He cxd 
not consider the question of the tenant in occupation by purchase. That 
point was not raised before him ; and it would be a misinterpretation of his 
dictum to apply it in the case of any one but the tenant by inheritance. 
In the case now under consideration, I think that a broad view must be 
taken. What was it that Hira Mai purchased from Jowahar in 1884 ? 
Obviously he purchased the right of occupancy which Jowahar had and it 
seems equally obvious that as Jowahar had not paid anything but the land 


fl) 7 P. E fEov.) 
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revenue and cesses thereon, Hira Mai purchased from Jowahar the right 
to occupation free of all lent except the land revenue and cesses. It must 
be noted that sale by Jowahar to Hira Mai has not been disputed in any 
v^ay and that, from the data of the purchase right down to the present date, 
Hira Mai and his son have occupied the land not paying any rent therefor 
other than land revenue and cesses. In view of these facts, it seems to me 
that Hira Mai must be treated as occupying the place of Jowahar. It is 
clear also that the land owners acquiesced in this situation, which had 
been created by the sale. 

Thus in deciding the question whether or not the defendant is to 
be treated as an occupancy tenant under Section 5 (l) (a), we must treat 
him as if he were actually Jowahar or a descendant of Jowahar, the 
original vendor, and, if Jowahar, or his descendant would not have ac- 
quired occupancy rights under S. 5 (l) ((i)i then we can fairly say 
that those rights have also been acquired by the descendant of Hira MaL 
It is admitted, as has already been said, that if no sale had taken place, 
the descendant of Jowahar would now be entitled to occupancy rights under 
S. 5 (l) Therefore, the descendant of Hira Mai is entitled to those 
rights. Per these reasons, I agree with the Commissioner and I dismiss 
this appeal with costs* 

Appeal dismissed. 


IN THE COURT OP THE FINANCIAL COMMISSIONER OP TEE 

PUNJAB. 

Revision Side Revenue. 

No. 156 of 1925-26. (Decided on 27-10-1926). 

King, F. C. 

Mieza and others Applicants 

Versus 

Kanshia Other Side. 

Punjab Tenancy Act, S. 100 — case to be dealt with by Civil 
Court — Collector to take action under. 

If the Collector thinks the case is one wliich should be dealt with by a Civil 
Court and not by a Revenue Court, his proper course is to take action under S. 100. 

Case forwarded by the Commissioner of Ambala. 

0 RDER. 

The facts are stated in the order of the Collector, dated 15tli May 
1926. If the Collector thinks the case is one which should be dealt with 
by a Civil Court and not by a Revenue Court, that is to say, if the Revenue 


mv mmh smea^ v. mAmAh simw 

Court Ms made a mistake in jurisdiction ■; his- proper ©oarsa is ' to ..take 
action under S. 100 of the Punjab Tenancjr Act 1887. . This, is wha tke 
Commissioner has indicated that be should do.- - I am not prepared to take 
any* action under S. 84 (3) of the Punjab Tenancy Act. The petition 
will be returnecl to the Ooliector for him to take action under S. 100 if ha 
deems it necessary to do so. ' No . order as to costs. 

GasereturnMi 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side.'- Revenue 

' No. 7 of 1925-26 (Decided on,2l-8-1926). 

Barron^ F,iC, 

Nau Nihal Singh Appellant 

Versus 

Makgal Singh EespondenL 

Lambardar creation of new post — appointment of aeecond 

Lambardar — increase of work 

Where there was a need of a second Lainbardar in a village and 
the c.andi date for the post was owner of half the village with a separate 
abadi for liis tenants, held, that the Candida le was entitled to appointment, 
especially iu view of the f ict that his rival, who though a Lambardar in an ad- 
joining village, owned very little area in the village under consideration. 

^preal from the order of the Commissioner of Lahore* 

ORDER. 

After hearing Ooausel on both sides in this case I reserved 
orders in order to give a o:)asid 0 rad judgment as the ease is on® 
which may possibly be quoted as a precedent 

The appeal is concerned with the app>iatm 0 nt of a second Lambar- 
dar in the estate of Mananwala Judh Singh in the Sbeikhupura 
District. Hitherto this estate consisting of about 160 squares of land 
has had only one Lambardar Sardar Nau ffibal 3ingh, the appellant. 
On the report of the Settlement Officer dated the 17th February 1926, 
the Commissioner of Lahore sanctioned the appointment of a second 
Lambardar for the village and the Settlement Officer thereupon on 15th 
April 1925, <%ppointed Sardar Mangd Singh the respondent in this appeal. 
Against this order Sardar Nau Nihal Singh ha^ appealed. 

Here I may note that a preliminary objection taken by Counsel 
for the respondent to the effect that the appeal is time* barred as it 
is one against the Commissioner’s order of 1 4th March 1925, was ruled 
out by me on the ground that the appeal is, as a matter of against 
te Settlem'ent Officer’s order of 16th April 192'5| appointiilg ‘the mw 
tiaibbardaf. Until that^order' was pas’sad no effeotiy® appeal 'Odnld b'®; 
lodged ^'gainst the Qonynisaionei^s order. 





Vefsus 


m the ooubt oe the einanoial commissioner oe the 

. PUNJAB. 

^ Revenne. 

Revision bide 

No. 249 of 1925-26. (Decided on 7-10*1926). 

King and Barrom 

MuGHLA and another '■ Applicants 


Other 


■ ’ ” ■ ’" *- ‘^1 an’d Qdutt«C||e'Adt, ~ Ss, 77 aMd 33. mles 32 

* 'Ibinds-^penaltyv;: , ‘ ' 
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’ The parties to this cas„e both belong to the same family, the 
famous Mauanwala -of Mughal Chak, and the respondent Sardar Mangal 
Singh is actually the grandson of Sardar Jodh Singh after whom this 
estate of Mauanwala Jodh Singh is named, while Sardar Nan Nihal 
Singh being the grandson of Sardar Kirpal Singh is the head of this 
branch of the Man family. 

The Settlement O.'fioer’s rspn-t recommending the creation of a 
second lam&ardan in the villaga is rather involved. He points out that 
the Pichotm of the village bad in the past amounted to about 
Es. 1.000 ani would increase to nearly Es. 1,600 owing to re-assessment 
and increase in . This increase would not by itself be a suffi- 

cient reason for iuoreasiug the number of lambardars, nor is the reason 
given by the Settlement Officer that an extra lambcrdari should be 
created in the interests of the applicant Sardar Mangal Singh of any greater 
force Neither of the two sardars lives in the Mananwala Jodh 
Sin<^h and both have large interests elsewhere and employ agents 

to loJk after their property in this estate. Neither therefore gains 
any advantage from this fact. But the fact remains that Sardar Mangal 

SiuMi owns a solid block of 80 squares out of the 160 squares in the 

estate and has a separate abadi on this property. Sardar Nan Nihal 
Singh’ who has hitherto be(* the sole Lambardar, only owns 2s squares 
in the’ estate, and is also Lamb.ardar of a sister village Mananwala Nar 

Singh one of five villages formed out of the original village of Manan- 
wala ’and also of twe other villages. Ha is. therefore, fully occupied 
elsewhere, aud has no real reason to grudge sharing the management 
of this estate ot Mananwala Jodha Singh with Sardar Mangal Singh. 
The fact that the latter owns half the village, and has separate abadi 
for his tenants, the estate being thus really practically divided inf. 
two iJ.iMis, is sufficient jnstification for appointing a second Lambardar in 
the estate ’and for that post Sardar Mangal Singh is obviously the 
right man ’to be appointed. Eor these reasons I uphold the orders of the 
Settlement Officer and the Commissioner, and dismiss, this appeal with coats. 

Appeal dismissed. 
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Wheie the lands of some people were flooded by. an iateiitional breach of 
a canal held, that those whose lands Were flooded' were liable to pay the penalty 
under rule 82 framed under S. 75 and that neither rule 33 nor 33 was applicable 
to' the case. 

Revision from the order of the Commissioner of Lahore. 

ORDER. ^ 

King, F- O. (1st October 1926.)-- There is a point- 
of la-w -'raised in these petitions which I find Vei-y difiSoult 
to decide. The facts as held to be1 proved are- that the main canal 
]hang Branch -was intentionally breached by some person or persons n» 
kno-wn. As a result a very large area of land belonging to different persons 
was fiooded. The Executive Engineer has treated the case as falling 
-under S. 33 of the Northern India Canal and Drainage Act, ani has im- 
posed a penalty as permitted by rule 33 of the rules framed under S- 75 of 
the Act, for the unauthorized use of water- The Commissioner to whom 
an appeal was made has apparently decided (it is not very clear if this- is 
really his decision or not) that S. 33 of the Canal and Drainage Aot is not 
applicable, but that rule 33 is applicable. < 

I am quite clear in my mind that S. 33 of the Act does not apply. 
That section definitely restricts the punitive rate water supplied through a 
water-course. Under S- 33 oertaiu persons ai-e to be liable to pay oertkn 
charges if they use water supplied through a water-course in an unauthoriz- 
ed manner- Now it is clear that the water which flooded the lands, the 
owners of which have been subjected to these additional charges, never pas-* 
sed through a water- course. It came directly from the canal. Therefore 
S. ^S of the A-ot is inapplicable. Does rule 3.3 of the rules made .under 
S. 73 of the Act take us any further ? The Commissioner thinks it does, 
and has held that the rule is of general application. I am very doubtful 
if this is so. As far as I can judge at present rule 33 is intended only to 
supplement the provisions of S. 33. No additional charge can be made 
under rule 33 which is not contemplated fly S. .33 of the Act. It may seem 
to be ridiculous that an additional penalty can be imposed for the compar- 
atively trifling offence of breaching a water course, whereas the far more 

serious offence of breaching a canal does not subject the offender to the 
imposition of punitive rates, hut if rule S3 were the only rule dealing 
with the matter I would, I think, hold that that was the law. There is, how- 
ever, another rule which may cover this ease. Rule 32 prescribes that per- 
sons irrigating from a canal without permission shall be chargeable 
with a punitiv e rate. The question then comes to this. Can all the per 
sons whose lands were flooded he treated as persons irrigating from the 
Canal ? I have no hesitation in answering this question affirmatively. 

The final result is the same, because the punitive rates which can 
be imposed under rule 32 are as far as I cen see the same as those which 
can be imposed xmder mle BB, 
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Before finally deciding the matter I would like to have the adv&j^ 
tnd oonourrenoe of my colleague. 

(7. A. Barron, J’.O.— (6th October 1926) — I ooncur iu the finding 
that the proper rule to apply in this case is rule 32 and not rule 33. 

G, M. King, October 1926)-— I dismiss this petition fc®’ 

the reasons given in my order of 1st October 1926. 

Petition dismissed. 


IN THE COURT OP THE 'FINANCIAL COMMISSI ONER OP THE 

* PUNJAB. 

Appellate. . Revenue. 

No, 66 of 1925-26. (Decided on 6-11-1926): , 

' Barron, F.G- 

NjuaB’ Sbah- Appellant 

Versus 

D*iirA» Bahadur Dhwan Daulat Ram Respondent. 

Lambwdar, appointment of— person holding the largest share 
in maoxa— the fittest for appointment. 

A person who not only holds the largest share in maaza, but is the 
only person in it with a proprietary status is the fittest to be appcinted a 

Lambardar. 

Appeal * from the order of the Commissioner of Rawalpindi. 
PRELIMINARY ORDER. 

I have heard counsel on both sides at length This is a some- 
what unusual case, aud^ as the appointment of Lambardar, which has 
now been made, is a permanent ojie replacing the temporary arrange- 
ments,' which have been in force for the last 9 years, I reserve 
my order until I have an opportunity of examining the file ia which 
the respondeat D. B. Daulat Rai was allowed to purchase the land 
in this^ mama, Bir Baran, formerly held by the previous Lambardar 
Abnashi Ram. The file containing these papers should be put up 
at an early date. 

PINAL ORDER. 


la continuation of my past order above,' I have now examined 
the relevant papers. I find that early in 1926 Government agreed 
U sell to D. B. Daulat Rai 604 acres of land in Rakh Bir Barar 
which had formerly been cultivated on annual leases by his brother- 
in law Abnashi Ram, the ex- lambardar, in whose place this appoint- 
ment, is now being made. The purchase money, is being paid in ten 

9-16ths of the area of 
remainder of which is held on annual leases by the 


■■ , ' .20 

oiiitivator^j Sam. Jo’wayajK Najaf Sii^ . -Di. Hwalat-: 
Sai tlierefare, mt onjy iiolds tka iargast.part of ' ike Mama, kial 
ike only person in it witk a proprietary sfcatas. He is clearly the fittest 
person to be appointed lambardar on a permanent footing, and the 
Oommissioner s order was fully justified. The D, B. must appoint a 
suitable resident Sarbaraiu This appeal is dismissed with costs. 

Appeal ^smwsed. 

m THE OOUET Off THE EINANOIAL COMMISSIONER OF 
THE PUNJAB. 

Revision Side Eevenn®, 

No. 158 of 1925-26. (Decidod on 27-10-1926.) 

King, F. O. 

Rup Ram Appitcan^ 

Versus 

SadaSukh Other side, 

Pnojab Tenancy Act, S. S2— Procedure— suit for occupancy rights-^ 
dismissal by Assistant ColleGtor— ‘Appeal to the Collector and remand-^ 
new Assistant Collector— whether can vary predecessor's order — right 
of appeal — if open to parties. 

Where a suit for occupancy rights was dismissed by the Assistant Collector 
and the dismissal was appealed against to the Collector who remanded the case 
to a new officer who has succeeded to the post, and the new Assistant Collector 
instead of submitting a report to the Collector, varied his predecessor's order* 
held, that he had no jurisdiction t o vary his predecessor's order. Held, further 
that the original order of the Assistant Collector should be treated as a report 
to the Collector and the Collector’s order- of confirmation as an acceptance of tlie 
report and that the right of appeal should be open to the parties. 

Petition for revision of the order of the Oommissioner of Jullundur. 

ORDER. 

The Assistant Collector, who originally tried this case, dismissed 
the suit for occupancy rights. That order was appealed against to the 
Collector, who on the 18th July 1924 framed an issue and directed the 
lower Court— the trial Court— to give a decision on that issue^ The trial 
Court gave a decision on the issue, but instead of its decision taking the 
form of . a report to the Collector, which it should have been done, it took the 
form of an order, gidng the plaintiff occupancy rights. That is to say, the 
Assistant Collector in his order of the 24th March 1925, varied the 
decision cf the Assistant Collector in his order of the 14th March 1924 
Of course he had no jurisdiction to do this. That is why this petition for 
revision can bfe heard by me. 

The Collector, on the 29th October 1925, passed an order^ confirming 
the order of the Assistant Collector, dated 24th March 1925. There also 
he does not seem to have noted the fa,ot that one of the grounds 
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appeal ™ to 

ordAr of the 24tli Mareli 1925. a .f 

The best method of uuravelling the tangle is to treat the order f 
.1 oatk March 1925 as a report to the Oolleotor and to treat the Gol- 
1 ’s order of the 29th October 1925, as an acceptance of that report, 
t ay.the Oollector’s^ of the 29th October 1925. 

V? an order accepting the appeal against the original order of 
irltiBtant Oollec^^^ the I4th March 1924. The result will 

to.fiIwto.eBp..a=.tbel«„ to Colleoto. ftp ptoPP. p.U.PPep, 

IP iim PB PPPP*' ‘b ''•® 

I totplorP, direct tot to. toll b. dm.. The Odlec erdpr 
n!i A ifthAr 1905 shall be treated a« accepting the appeal 
-^stL orde” ofthe Assistant Collector dated the 14th March 1924, 
ISd a further appeal will He to the Commissioner. The costs will 

follow the lesul Apwal acce'pted. 

LAHOEE HIGH COTJET. 

Civil. 

Appellate oi 1922. (Decided on 8-5-1928). 

jianibon and Dalip' Singh, JJ. 

ApiMlant • 

Verbs' 

Respondent- 

SHEE MuHiMMaD ^ ‘(s^l^Contract of lease substituted by a 

„ew creating reMionshi^^^^ and debtor amt is tn- 

Where beWee^ arpIrfciS.iroHcoM^ having been 

to ,P the Civil Cto 

“ °'s:»rd .c.i to- to ""■ 

AvpeUa-ii by blr- Naoak Chapd. 

Respondent by Mr. Badri Das. 

JUDGMENT. 

tr »■ nn r -Two separate suits were brought by Khan Bahadur 
M rk Sher Mlhamiid Khan against two persons, Jiwan Das and 
rhand to recover dehuite suns of money. Both suits have 
Diwan » mdgmeat-debtors have appealed. The appeal 

mdtot ...^liWPh D., plonP 

Jd'4'4s ^Iflhodihv Three men. of vhom JHiram m 


JIWAN DAS SHDB MUBAlSlMAD KHAN. : , B1 
was one, jointly^ took a lease I'or a large ar^a of land for a period of 
«eveii years from tke plaintiff. After three harvests had been reaped® 
the lease was ended by mutual consent. A document was executed by 
the defendant Jiwan Das, in which he acknowledged unconditional^ 
his liability to pay a sum of Es. 1,849-14-3. Another document was 
also executed in favour of the plaintiff; The suit was originally instituted 
on the basis of the acknowledgment. It was subsequently withdrawn with 
pennission to bring a fresh suit, and a fresh plaint was presented upon 
the other document. This was never amended but the plaintiff was per- 
mitted to proceed as if his suit had been in the original form. Issues 



were framed accordingly and no objection was raised on this point be- 
fore the District Judge, the pa'rties having understood thi'oughout the 
basis on which the litigation was proceeding. We do not allow the 
objection now raised on this point. 

It was held by both the lower OourtS that the suit was competent, 
that there had been a novation of contract, an! that the suit was not 
barred by limitation, A decree was accordingly giveia, On second 
appeal, the only points for us to decide are whether the suit was cogni- 
rnble by Civil Court and whether it was within time. Mr. NanakOhand 
contends that oiwce there has been the relation of landlord and tenant 
between the parties and the money has become due as rent no subsequent 
transaction can alter the nature of the debt and make it the subject 
matter of a suit cognizable by a Civil Court. Mr. Badri Das, on the 
other hand, relies on the facts of this particular case. He explains 
that originally the three tenants were jointly and severally liable and, in 
accordance with the terms of the lease, Rs, 500 earnest money had to 
be paid in advance and accounted for at the^ end of seven years on the 
termination of the lease. T. e result of the ‘ agreement was (l) the 
lease, was ended, (2) the liability was apportioned, and (3) the earnest 
money which had not b^en paid was added to the liability and 
divided between the three original tenants. He contends, and in our 
opinion rightly, that this cannot; be held to amount to anything short 
of a complete novation of contract creating an entirely new liabilty. 
Although it is true that the liability arose out of the existence of the 
original lease and the relation of landlord and tenant between the 
parties, the old contract having been terminated and superseded and a 
mew contract substituted, the relations became that of creditor and 
debtdr, and the suit was rightly instituted in the Civil Court. 

W'e accordingly dismiss the appeal with costs.'* 

^ ‘ ^ - Appeal dismiBsed. 


:::m piikjab cassia w, fart o/fisae] 

m THE COURT OP THE RINANGIAL OOMtilSSIONER OP THE 

. PUNJAB. : ■ 

Revision side Revenue 

No. 185 of 19^5-26. (DecMed on 28-10-1926) 

, Emgj F* < 7 . 

knALAS Khan Applicant 

Vefsus> 

Karam Dab..* ......................... Other side» 


Laymbardar-— AppoiHtmenl of — man terviog as pafwari— Collector's 

powers in regard to appointment, 

Tbe Collector may refuse to api-joint a person on any ground wliicli -wQuld 
necessitate or justify the dismissal of that person from the office of headman. 
There is n6 har to the appointment of a patwari as a lamhardar. 

Petition for revision of the ordey of Commissioner of Eawaipindi. 

OEDER, 

22nd Juneil926 — The Collector does not seem to me to have fully ap- 
preciated the eSect of rule 17 (ii) (c). The questions for decision are (i) Is 
Khalas Khan financially embarrassed to such an extent as would have justifi- 
ed his dismissal from the appointment of lamhardar if he had, in fact, held 
that appointment? (ii) Is the fact that a man is a patwari a sufficient 
reason for dismissing him from his appointment as lamhardar? Before 
proceeding further with this case, I call for a report from the Commissioner 
about (i). OEDER 

27th AuffitM -'-'My order of 22nd June 1926 will be read as part 
of • 

* , ;;T am uot Satisfied there is any such defect iu Khalas Khan as 
would justify his disndssal, if he were a lamhardar* I am, therefore;, of 
opinion that Collector should have appointed him to beg, lambadhr in 
accordance with the rule of primogeniture. 

Let notice issue to the second party to show cause why the Col- 
lector's order should not be reversed. 

ORDBB. 

2%ih Odx>bert 1926^M:$ order of the 27th Augusrfc 1926, should be 
read as part of this order4 The provijpions of rule 17 (2) (c) are quite 
clear. The Collector may refuse to appoint a person on any ground 
which would necessitate or justify thedismfesal of that person from 
the- effioe of headman. In this case, the only ground on which the dis- 
missal of Khalas Khan might be justifiable^ ^yould be the fact that he 
has to be absent from hi's viHaget beeatise he is a patwari. I thinky how- 
ef'eTy it would be bad policy tb* let it be assumed that a mrany who 
fe sefying-asa patwari is liable to dismissal from his appoiutmaut ^ 
Ibidiban. ft is obvibbs thaf> if Khalas Khan had been headman in faOf, the 
f^t he had accel>tQd office as a patwari would not have justified his 
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dismissal, iinless lie bad sbowB himself to be unable to provide an eifficient 
substitute. In the circumstan l am of opinion that Khalas Khan's claim 
should not be overlooked. I accept this appeal and I appoint Khalas Khan 
to be lambardar Khalas Khan should be directed to apply for the appoint- 
ment of a stiitable substitute within one month of this date, failing which he 
will render himself liable to dismissal. The parties will bear their own costs. 

Appeal accepted, 

LAHORE HIGH COURT. 

Appellate ' ' CiviL 

No. 1421 of 1922. (Decided on 10-5-1926). 

HarHson and Dalip Singh^JJ, 

Abdul Rahman Appellant 

Yetsus 

Ghulam Muhammad and others Respondents. 

Piiniab Land Revenue Act, S. 28 — whether land can be alienated 
to patwari 

Under the rules framed by .the Financial Commissioner under S. 28 of the 
Punjab Land Hevenue Act, XVIII of 1887, a Patwari is debarred from acquiring- 
land in the village to which he is appointed. 

Second Appeal from the decree of Additional District Judge, Lahore. 

Appellant : — by Messrs, Tirath Ram and Asghar Beg. 

Respondents : — by Mr. Tara Singh. 

JUDGMENT. 

Dalip Singh, 7.*— 'The facts of this appeal are briefly as follows 

The land in suit was originally owned by one Khushi Ram jointly 
with others. He is alleged to have sold his share for Es, 600 to a Moham- 
mad Hussain, the then patwari in the village , and his brother Hassan 
Muhammad. The mutation was I'ef used by the revenue authorilies. Sub- 
sequelitly, Mohammad Hussain sold his share to the present plaintiff- 
appellant and the revenue ' authorities sanctioned this mutation. There- 
after, the present plaintiff brought this suit for possession of the land, alleg- 
ing that the defendants had taken forcible possession of a portion of the 
land sold to him. 

The trial Court dismissed the suit holding that under the rules 
framed by the Financial Commissioner under S. 28 of the Punjab Land 
Revenue Act, XVIII of 1887, a patwari was debarred from acquiring land 
in the village to which he is appointed {vide Standing Order No. 15 
paragraph (9).) It held that this rule had the force of law and the sale 
dn favour of the patwari was, therefore, forbidden by law, and the sale 
itself was, therefore, void under S. 23 of the Indian Contract Act. 


The trial Court further held that there was Uo consideration for the 
sael to the patwari and that it had been effected with the object of winning 
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the patwari's favour. It relied on two rulings: Shiain Lai v. Ohhaki Lai 
(l) and 8heo Narain v, Mata Ptasad (2), 


Tfee lower appellate Court dismissed the appeal holding that the 
rules had the force of law and that, even if they had not the force of law, 
the contract was opposed to public policy under S. 23 of the Indian 
Contract Act The lower appellate Court also relied on the Allahabad 
rulings quoted above, No other point was decided. 


In second appeal the appellant has contended that the two Allahabad 
rulings have been overruled by a Pull Bench decision of the same High 
Court reported as Bhagwan Devi v. MiiTari Lai (3). He has also referred 
to Kamala Devi v* Gurdiyal (4), another Pull Bench decision, Dhirendra 
Kumar v*JJhandra Kanta (5), a Calcutta ruling, and to Balkishen 
V, Devi Singh (6), a ruling of the Nagpur Judicial Commissioner. 

The respondent has relied on Kcrakoose v» Serle (7) and on various 
other rulinns which, however, need not be mentioned as the facts in those 
rulings were quite different. 


It is unnecessary for us to decide whether the rules framed under S. 28 
are ultra vires or intra vires of the Financial Commissioner, or whether 
they have the force of law or not, as we consider that the appeal can be dis- 
posed of cn the ground that the contract is opposed to public policy. It 
is obvious that it would be most detrimental to the due performance of the 
duties of a patwari, if he were allowed to become a landlord in the circle 
in which he is serving. The patwari is concerned with maintaining a 
true and accnrate record of rights of agricultural land in that circle and 
also in maintaining an accurate record of the fact of possession of agricul- 
teral land. It follows, therefore, that, if he himself is an owner of land in 
that circle, it is likely that his interest may conflict with bis duties. With 
all respect to the Pull Bench decision in Bhagwan Devi v. MihraH &l (3) 
we are unable to agree with the reasoning thereof. Mr. Justice Walsh 
in that ruling points out that there is a distinction between the subject 
matter of the contract and the conduct of the party entering into the con- 
tract and that it is only the former question which should be considered in 
applying S. 23 of the Indian Contract Act. In Kerakoose v. Serle, 
(7) the Privy Council held that it was contrary to public policy to appoint 
the Registrar of the High Court to present bills on behalf of infants for 
accounts of their estate on the sole ground that such an appointment was 
likely to conflict with the duties of the Registrar, because the Registrar 
derived a benefit from all monies paid into court. Counsel for the appellant, 
contends that this ruling can be distinguished, because the commission paid 

: 4 .C (1) 22 AU. 220. 12) 27 All. 73. (B) 39 All. 51 (F. B.) (4) 39 AIL 58 (F. B.) 
(5) ,M L C, .*648. (6) 52 L 153. (7) S Moo. I. A. 329, 346 (P. C.) 
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Registrar was a laudable one- hiif ’f ®PP°iu*ing the 

official of the Court which ni /i +r.T^^ Registrar was an 

tbe distinction drawn by Mr, ^ JustiL^ W^alshirlu Therefore, 

to have been approved of hv fh« P 'Valsh in Allahabad case seems not 
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Conduct RuiU ^t Government Servants 

a Government' ° Opinion that is a totally different matter, because 
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the Patwari and, in the nature ot ihZT ^he acquisition of land by 
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ORDER. 

Barren^ F> €, (2>11'26): — This is a case of the mutation of 
a horse'breeding graut, in the Lower Jhelam Canal Colony, held by one 
Snkha Singh, who has died, leaving a widow but no children. The Collec- 
tor sanctioned mutation in favour of a lad, ludar Singh, the grandson of 
his eldest brother, Lai Chand, who is said to have been adopted by Siikha 
Singh. The Commissioner has declined to recognise the alleged adoption, 
and has ordered mutation in favour of Sakha Singh's widow Mst. Lachhmi 
Devi. Hence this second appeal. 

The rules regarding succession to these horse-breeding grants on 
the death of a tenant are contained in the First Schedule referred to in 
clause 17 of the Deed of Grant on pages 134 — 136 of Colony Manual 
Vol, II, more particularly, rules 1 and 8 of the Schedule, The Commis- 
sioner has held that a Revenue Officer in mutation proceedings should 
not enter into proofs of adoption, when there is another person to whom 
the property may descend under these rules. He has, therefore, prer 
ferred the widow to the adopted son. Under rule 8, the grant only 
passes, to the widow, if the tenant leaves no legitimate male descendant 
in the direct male line, or no heir appointed under rule 7. In coming to 
this conclusion, the Commissioner has, it seems to me. overlooked S. 20 ^a) 
of the Colonies Act of 1912, where in the case of the death of an original 
tenant, which Sukha Singh was, the term : “male lineal descendants’* is 
defined as including an adopted son, whose adoption has been ratified by 
a registered deed. Now, in this particular case, there is a registered deed, 
the execution of which is not disputed, ratifying the adoption 
of Indar Singh by Sukha Singh. As a matter of fact, the 

widow, Mst. Lachhmi, on 19th March 1925, admitted the fact of Indar 
Singh's adoption before the Tahsildar, though, as is customary in such 
cases, she withdrew this admission a month later. But the fact remains 
that a registered deed ratifying the adoption was produced before the 
Revenue Officers, and, if a Revenue Officer is to take no notice of such a 
document in mutation proceedings, S. 20 (a) of the Act might as well never 
have been enacted. Rule 1 of the Schedule already referred to lays down 
that the word : ‘son’ means a legitimate son, or an adopted son, where 
adoption can validly be made. Whether Sukha Singh could adopt a son 
under the law applicable to the parties, or whether his adoption of Indar 
Singh was properly and validly carried out, are, in my opinion, questions 
which should be left to a "Civil Court to decide. But the fact that he had 
actually made such an adoption having been proved to the Revenue 
^' Officers dealing with the' mutation by the production of the registered 
deed, the Revenue Officer was, in, view of the wording of S, 20 («) of 
the Act, bound to tahe notice of. The onus of proving that this 
adoption was not a valid one^ rests on the persons disj.utifig it® validity. 
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The order of the Collector aanotioaing mutation in favour of the 
adopted son Indar Singh on condition of the regular payment of main- 
tenance to the widow Mst. Lachhmi, as agreed to before the Tahsildar, 
was, therefore, in my opinion, correct. The appeal is accepted, and the 
Collector's order restored. The appellant is granted his costs throughout. 

King, F. O. (3-11-26)— A registered deed ratifying an adoption 
is evidence that the adoption was made. A Revenue Officer deal- 
ing with the mutation of names of an original tenant who has deceased 
is bound to take cognizance of that evidence, but he ought not to go 
further and attempt to make a meticulous inquiry to ascertain whether 
the adoption was or was not valid. That is a question which can^ only 
be decided by the regular Courts. Therefore, in the case of Grown 
tenants who are original tenants I agree that the Revenue Officer is right 
to act on the evidence of a registered deed. For these reasons I concur 
with my colleague. T wish to say, however, that the question of ^the 
adoption of a son in other cases is a different matter entirely. T ore 
not only is the fact of adoption questionable, but the custom applicable 
has also to be proved. A Revenue Officer would, therefore, first have to 
decide whether an adopted son can succeed, and, next, whether the son 
has in fact been adopted. In the case of an Original Crown tenant there 
is S. 20 of the Act which declares that an adopted son whose ^ adoption is 
ratified by registered deed shall succeed ; thus the only question m such 
cases is whether, in fact, there has been an adoption, Tfi® registered 
deed is sufficient evidence of this for the purposes of mutation. 

Barron, F. C. (4-11-26) —The appeal is accordingly accepted as 
in my order of 2nd November 1926. 

Appeal aceepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side 

No. 68 of 1925-26. (Decided on ii8-10-26.) 


Revenue. 


King^ F, <7. 

AtLAH Bakhsh Appellant 

Versus 

Jahan Khan ' Bespondent, 

SufedposW and 2:^Idari — selection for offke^opinlon of loeal offi- 
cers ‘“^if entitled to weight*^-o|>itiioii of Co!niBissioiier--“if valuaW®. 

Wlien there is a question as to the qualifications of two candidates for an ap- 
pointment such as Sufedposh or Zaildar, the opinion of the local 'ofdcer and the 
grounds he has given for selecting one particular candidate should receive 
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This case is to be di6ferentiated from the cases of AUar Singh v, 
Ganga Singh (l) decided by Fenton,, Financial Oommissioner and Mashw 
All V. Ohiragh Khan (2) decided by Majm trd F. 0. It is perfectly right that 
when there is a question as to the qualifications of two candidates for an 
appointment such as safedposh or ziildar, the opinion of the local officer and 
the grounds he has given for selecting one particular candidate should 
receive full attention and his decision should not be reversed without 
strong cause. In the present case, howev^er, the position is somewhat 
different. The opinions of the Commissioner and ths Collector as to the 
general qualifications di not differ. There is, however^ja diflference of opinion 
as to whether one of the candidates is or is not sufficiently old to impress 
his personality upon lamdardars with whom he w il have to deal. In such 
a case the opinion of the Commissioner that a particular candidate is too 
young to perform efficiently the duties which fall to him as sufedposh or 
zaildar is entitled to at least the same weight as, if not greater weight 
than, the opinion of the local officer. In this case I see no reason to reverse 
the opinion of the Commissioner with which I am myself in agreements 
Allah Bakhsh is obviously too young at present to actjas sufedposh and must 
give way> therefore, to Jahan Khan.. 

The appeal is dismissed. The parties will bear their own costs. 

Appeal dismissed. 


IN THS COURT OF THE FINANCIAL COMMISSIONER OF 
THE PUNJAB. 

Revision Side Revenue, 

No, 161 of 1925-26. (Decided on 28-10.1926). 


^ ^ JNO, iPi 01 ly 

1, -'J ^ ^ 

'■ ■ ’■ ”■ ir 

liOEAl^ji^AP-USHiN Khan 


Applicant 


Othef side. 
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Ml attention and his <iecision>hould not be reversed without strong cause. 
In such a case the opinion of the Commissioner that a particular candidate is too 
young to perform efficently the 'duties which fall to him as sufedposhi or zaildari 
is entitled to at least the same weight as the opinion of the local officer. 

Apppal from the order of the Commissioner of Rawalpindi. 

ORDER. 

The facts are given in the orders of the Collector and the Commissioner, 
I issued a notice fo the second paity, because I %vanted to see the two 
candidates side by side. I entirely agree with the Commissioner that Allah 
Bakhsh is too young to be appointed a safedposh and he has plenty of 
time to* wait and show his ability. 






MOHAMMAD USMAN EH4N v. ATA,MOHY-UD-DIN ' 39 

; ^ entitled to possession of 

land— defendaiit M possession without owner’s will — if liable to pay 
rent— jurisdiction of ' Re venu^^ 


Where the defendant remains in possession of land ag 
the plaintiff who became entitled to the possession of stioli 
the defendant is liable to pay for such possession under S 
suit is triable by a Ee venue Ccurt, 

Revision of the order of the Commissioner, Jullimdur 


ORDER. (11.8.26) 


Ihe only point for consideration by me is whether the 
suit is or is not friable by a Bevenne Court, The facts are clearly 
given in the order of the trial Court and I need not repeat them. 
It seems clear to me that from the time when the plaintiffs in the 
proceedings before the District Judge paid into Court the sum of 
Rs, 1,154 they became entitled to possession of the land, and the 
defendant's possession subsequent to that date is possession without the 
consent of the owner, and the defendant is, therefore, liable to pay for 
such possession under the provisions of S. 14 of the Tenancy Act. The 
suit is, therefore, triable by a Revenue Court as far as the principal 
Usman is concerned. 


As regards the defendant Sandhi the position is different. He is not 
in possession of the land. He is certainly not in any sense a tenant 
under the plaintiffs. It seems to me then that he cannot be made a 
defendant in a Revenue Court. I think, the suit against Sandhi should 
be dismissed, or the plaint should have been returned to have Sandhi's 
name struck out. As far as I can see at present Sandhi can only be 
sued in a Civil Court for recovery of any sum due from Usman as rent 
which Usman fails to pay. The two cannot be sued jointly in a Revenue 
Court. Notice must issue to both parties. 


ORDER. (28-10-26.) 


Eevision accepted^ 
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IN THE COURT OF TS® EINAHOIAI. COMMISSIONER OP 
iJiJii ou the PUNJAB. 

Revenue. 

Revision Side , q n iqvr^ 

No, 136 of 1925-26. (Decided on 3-11-1926). 

BcLT^onyFfQ* 

Applicant 

Nizam Dm 

Versus 

Eesponclents, 

Mehtab aud others ^ ^ ^ 

, _ * . *77 fe) .Revenue officei'— "Sittips 

r “ “ 

morttfaiJe— compromise effected— procedure. , . • 

H..d, .h.. coR»t.. ^.6 ... f ;xr»rir»T. 

a decree for possession of the land base Court should have 

SS t: f.»rrf’oSp»S“«d ;e,» ai.mi„ed 

each party to bear their own costs. 

Punjab Land Rcanne Aal. S. 37-c.n.p™»iaa rffected-»r..eat,on 

of record of rights. I 

Held, that on the plaintiff’s ^suit for 

the terms of compromise should be sen y accordance therewith, 

with instructions that a mutation is to be entered up m accoi .la 

Case referred by the Commissioner of Multan. 

OKiDE]Bi« 

This is a case which has been referred to by the ^ 

Multan for the orders of tlae Financial Commissioner und r ^ ^ 

Tenancy Act. I have heard Counsel on both assistance 

somewhat unusual one, they have not been able to ren 
in quoting either law or precedents. 

The facts are given in the references made by the 
. missioner. Lyallpnr, and the Commissioner, Multan and nee 
ed. I agree with them that the Assistant ^ ^ j^ort- 

Oourt could not give a decree for possession of the Ian 
gage. When the plaintiff’s suit for rent was compromised. 

Court should have recorded the terms of the compromise, an 
missed the suit, and directed each party to bear their own costs, 
to this efiect should now be passed in the suit for rent» 

. I, »,.m, 1, l..«v.r, «h.t m . c, M Hu, «.t.« it 

oa the Revenue Officere dealing with the case to take some far her 
in order that the record of rights concerning the plot of land in question 
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may be corrected up-to-date. A copy of terms on which the suit has been 
compromised should, therefore, be sent by the Collector to the Tehsildar 
with instructions that a mutation is to he entered up in accordance there- 
with, and suitable orders passed as in ordinary mutation' proceedings. 

Eevision accepted. 


LAHOEE HIGH COTJET. 

Appellate Civil. 

No. 808 of 1922. (Decided od 2-3-1926). 

Broadway and FordSi JJ. 

Jai Karan and others Applicants 

. . Versns : ■■■ 

Nathu Ram and anotlier Respondents. 

(i) PoBjab Tenancy Act, S. 59 (2)— widow transferring her rights 
in the occupancy holding to two brothers— shares specified— tenants- 
in common — survivorship." ■ 

A widow sold her rights in the occupancy holding to two brothers. Their 
respective shares were specified. One of the brothers died without leaving anv 
heir behind. 


Held, that as the shares were specified, the tenancy held by the brothers 
was a tenancy-in common and not a joint tenancy and that therefore the 
principal of survivorship did not apply to the case. 60 I.C. 513 and 60 I C 862 
fob 109 P.E. 1894 ; 6 P.R. 1902 Kev ; 6 P.E. 1917 t ev. referred. 

(ii) Punjab Tenancy Act, S. 77 (3) (d) and proviso— one of the 
alienees of rights of occupancy dying heirless — landlord's suit for 
possession — jurisdiction. 

Two brothers purchased rights of a widow in an occupancy holding. Their 
shares were specified in the deed of conveyance. One of the brothers dyinc 
heirless, the landlord sued in a Civil, Court for the’possession of land held by the 
deceased on the ground that the brothers were tenants-in-common and the 
occupancy tenancy qua deceased share became extinguished. Question of 
jurisdiction was raised. Held, that as no question as to the existence of an 
occupancy required decision, the only question being as to the right of the 
other brother’s heirs to succeed to the deceased’s tenancy, the suit was cocnirahi 
by a Civil Court. 78 P.B. 1915 ; 111 P,B. 1916 ; 130 P.L.E. 1918 • A.LB WA r 
636 and 56 I.C. 548 referred to, * ^ 

Second Appeal from the decree of District Judge, Hoshiarpur. 

Appellants : — by Mr. Mehr Chand Mahajan. 

Respondents by Messrs. Badri Das and Jagan Nath Bhandari 
JUDGMENT. 

Broadway, J".— This second appeal has arisen in the following 
circumstances : — The plaintiffs, Nathu Earn and Amar Nath sued the 
defendants, Jai Karn and others, for possession of certain land. It appears 
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th.ltti8la.dhaab.e«b.iaby a worn.. M,:- 

»a»tond«rth« pkintiffa. Msl. tte d«d 

loldiug. Biba died without leaving a widow oi any 
's descendants claimed to take Biba’s l/3rd share by 
rare recorded in the revenue papers as ocen- 
tire holding. The plaintiffs alleged that the 
:OTnmon and not a joint tenancy and that on ffhe 

-r tenancy his (Biba s) l/8rd 

[, The Courts below concurred in decreeing the 
“ ' ‘ ^ tenancy being a tenancy in-common 

succeed by right of sarvivorahip to Biba’s l/3rd 
-1 this second appeal has been preferred thrc ugh 

and Mehr Chand Mahajan. ^ " ^ 

objection was raised to the effect that the 
the suit. This question was put in 
The trial Court in this connec- 
ts pressed it (this 
■ ' 1 the learned District Judge 
raised in the grounds but was not 

this Court 

g Mr. Mehr 
additiotial ground, 
authorities in support 
others v. 
suit then under 
of the Revenue 
to the 


panoy tenants 
tenancy was a 

death of Biba without issue the oceupaucy 

share became extinguished. T 

plaintiffs’ suit on the ground that the 
the defendants could not s.. 
share. Against the decision 

Messrs. Tek Ohand i 

Before the trial Court an 
Civil Courts had no jurisdiction to try 
issue and decided against the defendants 
tion remarked. "Counsel for the defendants has also not 
issue) at ail.” In the appeal by the defendants to 
the question of jurisdiction was again i- 

argued at the bar. In the memorandum of appeal hied in 

the question of jurisdiction was not raised but at the beau 

Chand Mahajan asked to be allowed to argne it _ as an 
He was permitted to do so and referred to various 
of this contention. The chief one of these is _ ^ 

Mussammat Hassi and others (l). In that decision 
consideration was held to fall within the 3urisdiction 
Gou ts a here, as is clear from the report, the question was as 
Oomts. iueie, a whether the tenancy \yas an 

nature of the jAaw Shigh and others «. Mst. Bhagwan Kaur 

(“siTL, J. Wd rmT w 2 

of S. 17 of tbe Punjab Tenancy Act (added by anja, e 

the question whether the defendants were occupancy tenants of the land 

;oL.”ed L« atisen «.e »it .he.ld baye bee. referred » d-e.on 

• to a Eevenue Ooatt. Tie e.nte learned J.dW rn 
■ ’ (a), a case the facts of which are very similar to the case now be ore us 

:-held, that the Civil Com ts had jurisdiction, the 

question as to the existence of an occupancy tenancy had a i th 

.)(; = suit which related only to the devolution of^ it 

( " ’ !•/. M-ihnr, SHnnh V. Mst. Bhngwan Kaur (2) and disting 
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Reference was not made, however, to Wadhawa v, Mst, Eassi (l). A 
similar question arose ia Parcibh Dayal v. Mst, Radho (4), where Mr. 
Justice Abdal Ra^of, while saying that he was inclined to agree with the 
view expressed in Jawala Singh (3), felt himself bound by 

the Division Bench decision in Wadhawa v. M$t. Ilassi (l). 

Mr. Badri Das on behalf of the respondents emphasised that in the 
present case there was no question involved as to the existence of the 
occupancy tenancy, the question being only as to whether the defendants- 
appellants had succeeded by right of survivorship to Elba’s l-3rd share of 
the holding. He further contended that the question of jurisdiction had 
to be decided entirely on the allegations in the plaint. In support of his 
contention he cited inter alia, Karam Dad v. Eassam Bakhsh 
(5). No doubt, this proposition is to a large extent correct but 
having regard to the proviso to S- 77 (3) referred to above, it is 
perfectly clear to my mind that when in a suit instituted in a Civil Court 
a plea is raised which necessitates a decision as to whether an occupancy 
tenancy exists, that question has to be decided by a Revenue Court. 

After a consideration of all the authorities I am of opinion that the 
facts of this case are quite difierent from those in Wadhawa v. MsL Eassi 
(l), and that no question as to the existence of an occupancy tenancy re- 
quires decision. All that has to be decided in this case is whether on the 
death of Biba without issue the defendants-appellants are entitled to suc- 
ceed to bis l/3rd share. 'I'urning to this question it has been found by the 
Courts belcw that there was no joint tenancy as between Biba and Nihai 
Chand, the position between the two brothers being that of a tenancy-in- 
common. This is a question of fact and Mr. Mehr Chand has not attempt- 
ed to challenge it. He has urged, however, that the real way to regard 
the case is to hold that Biba and his brother formed one “tenant’^ and qua 
the landlord the occupancy tenancy continued in regard to the entire hold- 
ing. He further contended that an occupancy tenancy was not a true 
joint tenancy and that even assuming that it was a tenancy-in-common 
the right of survivorship entitles the defendants-appellants to succeed. In 
this connection he referred to Mohru v. Mutsaddi (6); Agar Singh v. Dhana 
(l) and Chanda Singh v. Jiwan Singh (8). It is true that some of the re- 
marks made by the Financial Commissioners support Mr. Mehr Chand’s 
contention, but after a careful examination of the judgments in those cases 
it seems to me that all that was decided in each case was that there had 
been no partition of the joint tenancy. On the other hand, Mr, Justice 
(4) A.I.R, 1924 Lah. 68(5. 
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Chevisinffalcov. Sultan Muhammad Khan (9) ^nd Mst. Utml u. Nihca 

.f to ...teitto Jr.ad, referred te, 

to 00.el.ale« tot a.re wee . disttotie. between e ,..nt totmey 

•Bd a t«neBCy-iB-coi.mon, the lest beiag whether dohmte shares had beeo 
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0 pie of smviyorsHp appUed. This view appears to me to be eortecl. Iheie 
oS iB «, opiBioB. be .0 dOBbt tot wh.B Mst. B»-oh.BO spld h.r oecupaB- 
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^ 'witli costs* 

IPford&,Z.—l agree. Appeal dismissed. 

tn the court of the financial commissioner of the 

^ PUNJAB 

Revenue. 

Revision 1925-26. (Decided on 28,10-1926). 

King, F.C. 

.. Applicant 

SHEKSraoh •• ^ 

■ ' ■ ■ Vtrstis ■ 

; _ .. Other side- , 

^"l)Punjab Tenancy Act, S. 4 Cl.' ( 12 )-‘Haq Ihtrafi’-village cess- 

nature of. 4thePtiniab Tenancy Act clearly shows that 

r L a'^ Sge cess. It is certainly a contribution or dues which 

•Hag within the estate and is neither a payment for the use 

pr operty uor for personal service, nor imposed by or under any enact- 

(U)Xral¥e?anc^° Act, S. 77 ff)-iurisdiction-suit for recovery 

°*‘ 1 Sd.^Fafa’suit for the recovery of mq is triable hy a Revenue 

Punjab Tenancy Act, S. 100 (b)-reference to High Court. 

V S. -Revenue Court finds that a Court subordinate to it has deteimined 
■i^hSi s?oXhave been heard by a Civil Court, the Revenue Court should 
■ -h the record of the suit to the High Court. 

, Punjab S. 84 -revision-judgmentnotclear- 

f ^'^[ttmand may be ordered- 


'^^ ^suit ior recovery of Haq Ihtrafi, the lower court’s judgment not 
‘ i. . ^ as to whether die plea of abandonment of such rights was propexly 

■' ■ 'Si- to .. toi.i- to oto to 
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Eevision against the order of the Commissioner, Lahore Division. 

OEDER. 

The facts are given in the order of the Collector. 

decision as far as this Court is concerned , 

:Ctor is right in his interpretation ®^,tbt ol this 

tillage cesses. The Commissioner has thrown 

4 - +*r.v. QTirl T affree entirely with the Commissioner* _ 

pretation and I agree euiuc j -learlv shows 

„ 1 o r,f q 4 of the Punjab Tenancy Act, 1887, cieariy ^ _ 

This ftog ihtrafl (provision for which is made m ^ 

paper) {Wajib-ul-arz) is a village ^jg^t^^er a 

le, which is customarily leviable wi^ ^ nersonal service nor 
aent for the use of private property or for personal serv 

isedby or under any enactment for the time being m force. 

„ .... -tin: rie's- 


dismissed the appeal as 

suce to the High Court under S. IQO of the 
. I am by no means Gertain that the point 
’ have or have not been abandoned has been 
3 judgments of the lower Courts. I, therefore, 
ision and I remand the case to the Collector 
I novo and will pass an order on its merits. 
3 tition for revision and also the stamp on the 
,ner will be refunded. The other costs will 
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Punjab Case-Law 

PART C. 

Revenue Rulings 

1927 . 

IN THE OOHRT OE THE FINANCIAL COMMISSIONER OF THE 

PUNJAB 

Revision Side Revenue 

No. 45 of 1926-27. (Decided on 18-1-1927). 

King and Barron, F, Cs* 

Jaw ALA Sahal Applicant 

VeTst(,s 

Gurah ditta. Other Side, 

. (i) Punjab Tenancy Act, S. 110 — ^Scopeof — no relationship of landlord 
and tenant — section inapplicable. 

Held, that S. 110 is inapplicable to an agreement between parties 
who do not stand to each other in the position of a landlord and tenant. 

til) Punjab Tenancy Act, — ^object of. 

The whole object of the Tenancy Act is to protect the tenants from 
the exactions of landlord. 

Revision from the order of the Commiossioner of Lahore Division. 

ORDER. 

King, P. C. — The plaintiffs in this case owned B77 kanals and 6 
marlas of land in Manza Walla and 60 kanals and 8 marlas in village 
Sultanwind, close to Amritsar. On the lOth Decenibdr 1912, they leased 
this land to the defendants for a period of 10 years, it being stated in the 
lease that the term was to be from Kharif in Sambat 1970 to Baisakh in 
Sambat 1980. Baisakh 1980 corresponds to the ISth of April 1923. The 
defendants refused to vacate the land on that date, claiming that they should 
be given compensation for planting a garden and for reclaiming land to 
the extent of Rs. 40 thousand. 
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T||e accordiiigly byougbt twq S[epar-at§ suits for ejectment, it 

feeing alleged tfeat tba defei^dant^ were ciiltiyatiiig separately and not 
Jointly. One of tfee issues framed was “that in case defendants are proved 
liable to ejectment, to wfeat oompensatmn are defendants entitled?'" Omi,s 
jorohandi on tfee defend^^nts. As ‘to this issue, the tpiai court made the 
Jollowing 

“The sole question in this issue worth mention is that, according to 
the terms of the registered leases, the defendants were to get 
p*nnas three for every plant sown by them during their tenancy 
which they hand over to the plaintiffs. This, condition, according to 
the terms of section 110, Tenan^cy Act, because it limits the claim 
of the tenants for compensation, ifs. void and has no legal force, 

Accordingly, the lower court decided that the compensation should be 
o^n general grounds and quite ap,artt£rom the condition laid down in 
■|he agreement. In the rosult, the trial court granted a decree for the 
^ectment of the defendants, subject to the payment of Es. 14,684 as 
compensation for planting plantains and other fruit and garden trees. 

, . The,, plaintiffs appealed to the Collector and the Collector made the 
following remarks: — : “ 

“ Clause 8 of the lease lays down that the lessors shall be entitled 
to claim compensation of not more than 3 annas for trees planted 
by them, except banana trees. Now this clause being a limitation 
of the right of the tenants to claim compensation for improvements 
is invalid under section 110, Tenancy Act, provided that the 
improvements were made according to the Act, i, e., in this case 
. , / - with the assent of the landlord. If we look at clause 1 of the 

^ lease, we find that the land was given on lease for the purpose of 
planting fruit ' gax'dens. Any improvements done to the land in 
pursuance of the object of the lease, the plantation of gardens, are, 
therefore, to be considered, as havnig been done with the 
landlord's consent. The actual planting of fruit trees is, 
therefore, obviously an improvement under the Act and nothing in 
the lease can limit the right of the tenants to claim cGm:^esnation 
for S7ich improvements ” 

I have underlined the important words in this quotation. Again, on 
general grounds, the Collector reduced the compensation to Es. 
3,803-12-0. V 

The defendant then appealed to the Commissioner who has made no 
mention of the law as regards the payment of compensation and who 
apparantiy has accepted the position in this respect taken up by the 
Assistant Collector and the Collector. The Commissioner, however, has 
increased the compensation due to Es. 6,114-’8”0. The defendant again 
petitioned the Oominis 3 ioi\er for review, but his petition was rejected; and 
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the plaintiff has now presented a petition to this court asking for 
revision. 

I have admitted the petition and I have heard both parties, because, 
it seems to me that the interpretation of the law as given by the Assistant 
Collector and the Collector is so mistaken as to amount to a serious 
irregularity in the proceedings, justifying interference by this court under 
section 84 of the Tenancy Act. All the lower courts have based their 
argument on the assumption that the agreement, which forms the lease and 
which contains the provisions as to compensation, is an agreement between 
landlord and tenant. Section 110 of the Tenancy Act clearly says that 
nothing in any agreement made between a landlord and a tenant shall take 
away or limit the right of a tenant as determined by this Act (f.e., the 
Tenancy Act) to make improvements and claim compensation therefor, or, 
where compensation for disturbance can be claimed under this Act, to 
claim such compensation. Section 111 of the same Act says that, save as 
expressly provided in this Act, nothing in this Act shall affect the opera” 
tion of any agreement between a landlord and a tenant, provided that 
the agreement either is in Writing or has been recorded in a record-of- 
rights before the passing of the Punjab Land Revenue Act, 1887. If 
the agreement of the lOth December 1912 is an agreement between a 
landlord and a tenant, then it is quite clear that section 111 will not have 
the effect of avoiding the provisions of section 110. Section 110 
expressly provides that nothing in an agreement shall takeaway or limit 
the right of a tenant to claim compensation and section 111 says that only 
those agreements between a landlord and a tentant can be maintained, 
which are .not contrary to anything expressly provided in the Act. If, 
therefore, the agreement of the 10th December 1912 is an agreement 
between a landlord and a tenant, then the view^ of the law taken by all the 
lower courts is correct. I am, , however, of opinion that the agreement of 
the 10th December 1912 was not an agreement between a landlord and a 
tenant. At the time that agreement was signed, no such relationship exis- 
ted between plaintiffs and defendants. The two parties were on an 
equal footing and they were dealing with each other without any special 
relation between them. 

The whole object of the Tenancy Act is to protect tenants from the 
exactions of landlords. Tenants are in many cases peculiarly liable to 
oppression or duress from their landlords, and, in order to protect them 
quite effectively from the possibility of any such oppression or duress, the 
Tenancy Act has been passed and one of the provisions of that Act, still 
further to ensure the complete liberty of the tenant, provides that a tenant 
shall not be able to contract out of the provisions of the Act. The reason 
for all this is quite plain. It ‘ is quite another matter, when two persons, 
between whom there is no such relation as that of landlord and tenant, 
come together to decide on the terms of a contract of lease, which shall be 
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operative between them. Here there is no such obvious necessity for the 
protection of the tenant to be, as there is necessity to protect the tenant 
who actually is. The agreement is not and cannot properly be described 
as an agreement between a landlord and a tenant. It is an agreement 
between two persons of precisely equal status, and as such, it cannot come 
within the purview either of' section 110 or of any other sections of the 
Tenancy Act, which limit the rights of a landlord with respect to a 
tenant. 

It seems to me then that the lower courts should have upheld the 
clause of the agreement of lease, which prescribes that the rate of 
‘ ^^compensation not to exceed three annas per tree. I, therefore, accept this 
petition and, setting aside the order of all the lower courts, I direct that 
the Assistant Collector shall pass a fresh order after admitting as valid 
that portibn of the agreement which prescribes that compensation shall 
not exceed three annas for each tree. The costs of all the proceedings 
will follow the final result. 

Barron^ My colleague and I discussed this case before the 

above order in revision was written. 1 entirely concur in the finding that, 
as the relationship of landlord and tenant did not exist between the parties at 
the time the lease of 10th December 1912 was executed, section 110 of the 
Tenancy Act is not applicable to the agreement then entered into. The 
section cannot, therefore, prevent effect being given to the terms of the 
.lease. , ■ 

Case remanded, 

IN THE COURT OP THE MNANOIAL COMMISSIONER OP THE 
‘ PUNJAB, 

Appellate. ' Revenue, 

No. 8 of 1926-27. (Decided on 17-M927.) 

King, P. 0, 

SuDH Singh Appellant 

Verstis . . 

Ceown Bespondent 

Zaildar — suspension for bad record— dismissal, proper remedy. 

In an appeal against the suspensation of a Zaildar for not keeping the Zaildari book 
properly, held, that the proper remedy is dismissal outright. 

Appeal from the order of the Commissioner of Jullundur Division. 

ORDER. . 

I have heard what Mr. Sawheny has had to say on behalf of his 
client and I have inspected the Zaildari hook which every Zaildar is 
supposed to have written up regularly. I find that in the Zaildari 
book no entries have been made since 1911. It seems clear that the 
Zaildar, being bid and incompetent and thoroughly lazy, has either not 
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troubled to produce bis 2<aildari book wben officers have come tbrougb 
bis Zail, or else bas deliberately kept back tbe book So as to avoid un- 
favourable entries. He produces a second book, wbicb is really tbe 
mildari diary and wbicb contains one or two favourable entries. Tbis 
is an old trick of keeping one book of favourable entries and not 
producing tbe book when it is known that an entry likely to be unfavour- 
able will be made, 

Tbe Commissioner says that tbe Zaildar bas a bad record and, from 
wbat I have seen of bim, I entirely agree with tbis view. I cannot 
tbink, bowever, that any good will be done by suspending a man who 
bas sucb a record. Tbe proper remedy is dismissal. I, therefore, vary 
tbe Commissioner's order and direct that tbe present Zaildar, Sudb Singb, 
shall be dismissed from bis appointment 

. Appeal Msmissed, 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Revenue, 

No. 21 of 1926-27, (Decided on 29-M927). 

King, Q. ^ 

Lt, Saebae Sikahdae Hayat Khan and anothfe. Appellant 

Verszis ' 

Ceown Eespondent, 

Punjab Land Revenue Act,S. 57— Revenue assessment over 

large area — acceptance by many villages without appeal— appeal by 
one village— special grounds to be proved. 

When an assessment is made, inYolving a large area such, as a tabsil or an assessment 
circle, and when over the greater part of that area the assessments have been accepted 
without appeal, it is quite legitimate for the Settlement Officer to call attention to this 
fact, when dealing with particular villages. It is quite legitimate for him to say that 
be has not increased the assessment more on one particular village than he has 
on half or dozen a more other similarly situated villages; and the fact, that only one 
village has appealed, may be taken into consideration in deciding whether the assess- 
ment, as a whole, is a fair one or not. The fact, that other adjacent villages 
have not appealed, although their circumstances appear to be somewhat similar 
indicates that, taking the whole area, the assessment is not excessive. If any particular 
village appeals, it must do so on the grounds special to itself. 

Second Appeal from tbe order of tbe Commissioner of Rawalpindi 
Division. 

ORDER. 

These five appeals are second appeals from the order of tbe Commissioner, 
conforming tbe Settlement Office/s orders on tbe assessment on 
five villages, namely, Wab, Bhabra, Dallo, Gatia and Kbandariptir. Tbe 
grounds of the appeal are the same in all the five oases. There bas been 
a 'change in tbe name only of the estate dealt with in each appeal. Tbe 
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Commissioner decided the appeals in one order and I propose to deal 
with them in one order also. 


V- One general ground has been urged by the learned counsel who 
has argued the case for the appellants and that is that there is great diffi- 
culty in obtaining tenants, because of the proximity of the Wah Cement 
Works and also because the profession of carting along the Grand 
Trunk Road- is found to b© more profitable than agriculture. As to 
this it is only necessary to say that the Cement Works must cause 
the presence of a large number of persons who Lave to live on the 
pTOduce-oi the country. Wherever such large works are established, 
it has been found that land owners, far from finding the presence of 
these’ .works detrimental to their interests, find them exceedingly pro- 
fitable. The workers on these works form a ready and accessible 

market where the produce of neighbouring fields can easily be sold. 
It may be true that, when such works are at first established, they tend 
to draw away agricultural labour from adjoining villages. That process 
is, however, soon accomplished; and matters adjust themselves so 

that there is, as a rule, enough labour not only for the villagers but 
also for the works. One fact, which seems to me to controvert the 
suggestion that there is serious difficulty in - getting tenants, is the 
fact that there does not appear to be a serious decrease in cultivation. 
On the whole, cultivation has increased rather than decreased. If 

land were lying vacant,, because tenants were not procurable, it seems 
obvious* that cultivation would have decreased. I am, therefore, 
not greatly impressed by the argument that the presence of the large 
Cement Works at Wah has proved detrimental to agriculture. Then 
again it is urged by counsel that the Commissicner and the Settlement 
Officer gave undue weight to the fact that other appeals had not 
been lodged by neighbouring estates. Counsel argued that every 
case should be dealt with on its merits, and the fact, that in a neigh- 
bouring village no appeal had been lodged; w^as not a good ground for 
assuming that in the particular cases under consideration appeals had 
been loged unnecessarily. This argument would be fair, if the Commissioner 
and the Settlement Officer had given great weight to the fact that 
other villages had not filed appeals against their assessments. In truth, 
however, the Settlement Officer and the Commissioner have merely 
mentioned this fact without in any way emphasising it. I think that, 
when an assessment is made involving a large area such as a tahsil or an 
assessment circle and when over the greater part of that area the assess- 
ments have been accepted without appeal, it is quite legitimate for the 
Settlement Officer to call attention to this fact, when dealing with parti- 
cular villages. It is quite legitimate for him to say that he has not in- 
creased the assessment more on one particular village than he has on hal 
a d025en or more other siinilarly situated villages; and the fact, that only 
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one village lias appealed, may be taken into consideration in deciding 
wketber the assessment, as a whole, is a fair one or not. All that need, 
be said about this argument is that the fact, that other adjacent villages 
have not appealed, although their circumstances appear to be somewhat 
similar, indicates that, taking the whole area, the assessment is not excessive. 
If any particular village appeals it must do so on the grounds special 
to itself. It is necessary then to see whether, in the case of the villages with 
which we are now concerned, there are any such special grounds which 
indicate an excessive assessment. 

The Commissioner has gone through each ground of appeal with 
great care. The Settlement Officer has also examined each ground of 
appeal separately and I have scrutinized their decisions. It seems clear 
to me that both the Settlement Officer and the Commissioner 
have made out a very good case for the proposed assessment of each of 
these five villages. It is true that the increases brought out vary up to 
64 per cent., but ' it is an admitted fact that the pervious Settle- 
ment Officer had dealt leniently with these villages, the reason for his 
doing so being apparently the fact that even in his time the increase 
to be taken was great. He was probably also influenced by the fact 
that there was difficulty in adjusting the rents of occupancy tenants 
and mukarraridars, m ds io ensure that they should pay their portion 
of the enhanced assessment. However that may be, the fact, that the 
owners of these estates have for the last 20 or 30 years paid at very 
lenient rates, does not appear to me to be a good argument against assess- 
ing them fairly now. They have already received all the concession which 
was required. 

Another point is that there has been no increase in fertility or 
in productiveness. In so far as wells have been sunk and chahi cul- 
tivation have been substituted for harani cultivation, this argument 
is incorrect. Barani cultivation which was baram at the time of last 
settlement, remains much the same as before. It is clear, however, 
that an increase is justificable on the ground of the increase in prices 
which has taken place. 

On the whole, having regard to all the facts, I am of opinion 
after careful consideration that these estates have been fairly assessed 
and that there is no reason to reduce the assessment. In one respect, 
the owners have been very lucky. But for mistakes which were 
made at last settlement in the recording of the rights to the stone 
quariues, which exist in some of these estates, they might have been 
'made to pay an assessment on account of those quarries. As it is, the 
fact, that they derive large profits by the existence of these quarries 
in the area owned by them, has not been taken into consideration in 
fixing the assessment. 

All these appeals are dismissed. 


Appeals dismissed. 
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IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate. Revenue, 

No. 10 of 1926-27. (Decided on 14-1-1927).. 

, King JF- G. 

Saide Hhan ,, ■ •, - 

VersiifS 

Mohammad Apzad Khah 

Inamkhor— appointment by Deputy Commissioner— interference by 

Ih© U'ryj: 

Held that a OommissiDiier is competent in certain cases to interfere mth the appoint- 
ment by a Deputy Commissioner of a certain person as Inamkhor. 

- , Appeal from tbe order of the Commissioner of Ravmlpindi Division. 

ORDER. 

owing to the 3rd ground of appeal, 
Mohammad Afzal Khan) withdrew. 


r ,4 , „ I' 


•^Ixere it said that respona©3 
Prom the Eevenne Assistant's 
whatever • his statement hef< 

intended to withdraw. 

• T agree with Commissioner that this is one of those rare cases, in 

t,>h the Commissioner was justified in upsetting the order of Collecter. 

MohaWad^fsal Khan is at the present time obviously the better man to 

^^"BTs^^ necessery to consider the other grouudsof appeal in detail. 
^ weighed the claims of both parties and I 


Appeal dismissed. 


™ OOIET OP THE EINAKOIAL COMHBSIOEEE OF THE 

PUNJAB. 

Revenue 

Appellate., 1926-27. (Decided on 17-1-1927). 

®"»’ Am.llanl. 

Respondent. 

PuBiab Land Rnvenne Ad. S. 48-ad»s»nent-lnnd «asing to 
, 1. __i Itahlitv for assessment. 

^ Tirlhat the land, vMoh has ceased to he agrieulural, is not facto excluded 

(iJ) CIU*, .1.0.1a a 

?f Nlf ”r ■ fiS « n. « »a« 0. 
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Appeal from the order of the Commissioner of Eawalpindi* Division 

; 'OEDEE, 

It is a pity that the Collector s order refusing to alter his order of 
distribution was so brief and omitted to give any reason* In all such 
cases it is advisable that the Collector should give a self-contained order, 
which would not require reference to any other order or proceedings. As 
it is, I have had to go into the Collector's order of distribution and I have 
no doubt that the Commissioner s time has been wasted in the same way. 

The appellant is under a misapprehension, I think, in supposing that 
land which has ceased to be agricultural land ipso facto should he excluded 
from the payment of land revenue. Land which has been built over 
frequently becomes far more valuable than land which remains agricultural 
and it would be obviously unfair to most of the owners of an estate if in 
distributing an assessment nothing was plabed on land which by the free 
will of its owner has been converted from agricidtural to other more 
profitable uses. I am clearly of opinion that the Settiement Collector was 
right in assessing the mandi land attached to the Malakwala well at full 
rates. The actual rate of assessment is Es. 22/8/ against a first class 
cMM rate of Es. 20. Por distribution purposes, this slight increase is 
warranted. 

I therefore dismiss this appeal* 

’ Appeal dismissed. 

IN THE COURT OF THE FINANCIAL COMMISSIONFE, PUNJAB 
Appellate. Revenue. 

No. 47 of 1926-27. Decided on 11-5-1927.) 

Toivnsend, F.C, 

Mohammad Dix Appellant 

Versus 

Shah Mohammad Respondent. 

Lambardar — appointment of — hereditaiT claim — ^minor offence of father 
no bar — Punjab Land Revenue Act, S. 28 — Land Revenue Rule 15//, 

Where a person belongs to the senior branch of the family, his father's conviction 
lor a not very seriou#* offence is no bar to his appointment as liambardar. 

Appeal from the order of the Commissioner, Rawalpindi. Division 

ORDER. 

I have heard parties by counsel. I consider Commissioner was quite 
right. Respondent, belongs to the senior branch and I do not consider that 
his father^ s conviction of 1914 for a not very serious offence can be held 
to debar him from appointment now as Lambardar. 

The Collecto/s position is not quite logical. He held that respondent, 
though unfit to be lambardar, was fit to be Sarbarah Lambardar. I reject 
appeal. 

Appeal rejected. 
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IN THE OOTJET OP THE PINANCIAL COMMISSIONER OP THE 
■ ' PUNJAB. ' 


Revision Side 


Revenue 


No. 7 of 19’26-27 iDecided ou 17-1-1927) 
King^ F. (7. 


Applicant 


f I Versus. 

Msi?. Talwan Kaur akd another Other Side, 

Land ' Revenue Act, S. 1 6—revisioii — ^judgment , ©f tEe 
Assistant Collector clear — Collector considering all the salient point—no 
case for revision before the Commissioner. 

Where the Assistant Collector who dealt with the suit originally has writ ten a 
full and clear judgment and the Collector has had the salient points of that judgment 
before him and has considered them, held, that the case is not one for the Financial 
Commissioner to interfere in revision. 4 P W. E. 1916 (Eev.) ‘ distinguished. 

Case forwarded by the Commissioner of Jullundur for the order of the 
Pinancial Commissioner. 

ornym ^ ^ ^ ^ ^ ^ ^ 

The Commissioner of Jullundur has referred to me 4 cases with a 
‘r'ecoromendation tliat P -sjxould. exercise my powers of revision under 
section 84 of the TehShcV Act. ‘ A preliminary objection was taken that the 
gr(^^ds. of revimon were not properly stamped. I am not cert^n if this 
prelitdiinaiy objection was valid. However that may be and without decid- 
ing:' whether the full stamp payable on an appeal should have been .affixed 
an these grounds of revisionr I am. clearly of opinion that the petition is not 
one in which I should exercise my powers of revision under section 84. 
The reason suggested for the exercise of these powers is that the Collector 
has in his judgment only discussed the question of limitation and has 
not considered in the least the specific grounds of appeal Nos. 1, 2, 3 and 
4 in the petition with which he had to deal. 

I have inspected the Qplleotor's record and I find that although he has 
not made mention of these grounds of appeal in his final order, yet he . had 
a full note on each of the grounds of appeal before him before he issued 
notice and after considering those grounds he decided that it was necessary 
to issue notice only with respect to the ground,, dealing with the question 
cdi, imitation. His vernacular order dated the 8th February 1926, clearly 
states that that notice is to issue only with respect to the question of limita- 
tion and although the order does not clearly reject the other grounds of appeal 
it is bbvious that the Collector having heard the appellant or his pleader 
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did reject those grounds and wished to ha^e a reply only on the question of 

limitationv - ^ ' , 

' The pleader, for the petitioner has referred me to-, the ' case of Manwanta 
Y.-Mam Stikh and Mtmt PTiul (ih I cannot hold that, that ruling is relevant 
in the pi*esent case. It was a ruling dealing with a special set of circums- 
tances which do not exist in the matter now under reference. In this 
case the Assistant Oollector who dealt with the suit originally tas written a 
full and clear judgment and the Oollector has had the salient points of that 
judgment before him and, has obviously considered them. It cannot be 
said therefore that there has not been any satisfactory investigation of the 
plaintiffs' plea or finding thereon. . , 

I am therefore of opinion that the case is not one in which I should 
exercise my powers of revision. I return the records to the Gonxmissioner 
and rejectthe petition for revision. 

Petition rejected* 

IN THE COIJET OP THE FINANCIAL COMMISSIONER OP THE 

■ PUNJAB. ' W - ' ‘ ■ ■ ■ 

Appellate. > . Revenue. 

No. 74 of 1926-27 (Decided on 20-10-1927) ; m 

, King, Fi Q* ^ ^ 

Risaudab Paebuman Singh Appellant 

Versus . . - • . , . * 

Mit Singh Respondent » 

Zaildar— appointment by Deputy Commissioner— Commissioner 
not to interfere ordinarily. 

The Commissioner should not ordinarily upset appointments to the post of Zaildar 
made by the Deputy Commissioner, unless very good reason for in terference has been 
established. Where the Commissioner selected a person, who had considerable property, 
iii preference t6 ahobber, who. owned very little and who was managing a restaurant 
ahd who had been selected by the Deputy Commissionep/ held, thati the Commissioner 
was justified in interfering and upsetting the appointment of the Deputy Commissioner. 

' Appeal from the order of the Commissioner ofi Jullundur Division. U . 

I . . r ORDER. 

It has frequently been held by this Court that the 

Commissioner should not ordinarily upset appointment to the po'sfs of 
Zaildar made by the Deputy Commissioner, unless very good reason for 
interference has been established. In this case, the Commissioner has 
selected for the appointment the respondent, Mit Singh as against Eisaldar 
Parduman Singh, (the petitioner who was appointed by. the Collector), and 
the question for decision is whether the reasons Jor the selection of Mit 
Singh are sufficiently strongest to justify the Commissioner's interference. 
The strongest point appears to be ' the .f^nc|» J^xat MisaZdar 

Parduman Singh owns • very . little land- in. the Zail an| Mit. Singh has a 
4 p. w. B. 1917 (Bov.) . , . : 
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lector in his order appears to hold that the q[nestioii of title is the qiies- 
tion whether an entry in the village administration papers, stating that 
the common land of the village is not to be partitioned but is to be kept 
lor grazing, is a question of title. There is further a question of title raised 
by many persons who have occupied detached bits of land, which they 
are cultivating without paying any rent , and of which they claim to be 
the owners. I am very doubtful whether the point made by the Collec- 
tor can really be considered a question of title. I think that the wording of 
S. 117 of the Land Revenue Act clearly intends that the question of 
title to be determined is not the question whether the land shall or shall 
not be partitioned but the question of proprietary and other rights of 
occupation. The question whether a partition should or should not be 
allowed is one for a Revenue Officer to decide, and it is clearly placed 
within the powers of the Revenue Officer by S. 112, sub-section (2) of 
the Laud Revenue Act, I am of opinion that this question cannot and 
should not be treated as a question of title so far as the partition of this 
large area of land is concerned. There are, however, smaller areas of land 
which, as has already been said, have been occupied by various persons 
and which are treated by those persons as being their own property. 
Here there are true questions of title audit is these bits of land 
which, have really led to the whole discussion whether partition should 
or should hot take place. The Assistant Collector in his order has stayed 
proceedings pending a reference to the Civil Court. I am, however, of 
opinion that it would have been better for the Assistant Collector to have 
used the second alternative permittted to him by S. 117, sub-sectioi\ 
(l), that is to say, instead of referring the matter for decision by a compe- 
tent Court, he should himself have proceeded to decide this question of 
title as though he were such a Court. The parties present on behalf of the 
resporidents accept the suggestion that the order of the Assistant Collector 
should be modified to this extent. I, therefore, direct that instead of the 
parties being referred to a comptent Court for a decision of the question of 
title, the Assistant Collector shall himself proceed to determine the question 
of title in accordance with second of the provisions of the S.117 U) of the 
Land Revenue Act and, after he has come to a decision on that point, h© 
will be at liberty to proceed , with the petition of the joint holding or not, to 
proceed with it as he thinks fit. But in deciding this question he will be 
guided not by "S, 117 of the Land Revenue Act but by the^ provisions 
of S. 112. The parties will bear their own costs. . . . ' 
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IN THE COURT OFTHE FINANCIAL COMMISSIONER OP THE 
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: Revenue. 

■(DeoideJ on 21-10-1927). 
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• Appellant 

. Versus 

. ■ ' Eespondant. 

Sufedposh— appointment of a non-resident— not desirable— substi- 
tute Zsuldars to be avoided. 

It is inoffti xmsmtable to ajvpoint as Sufedposh a geEtleman who is not even a 
re^dent of the district and vrho does not represent the majority of the land owneis 
cvf the Zail It is obvious that such a man would have to have a substitute and it 
is always undesirable to have substitute Mdars or InamdarSy if that can be possibly 
avoided. 

OBDEBv _ I 

Appeal from the order, of the Commissioner of Mnitan Division . ' 

I entirely agree with the -Commissioner, that, it is most, unsuitable 
to appoint as Sufedposh a .gentlem^ who is not even a resident of the 
district and who. does not respresent the majority otthe land owners, of the 
ZaiL It is obvious that -such a man, whose business is all at Shujabad^ 
would have- to have -a -substitute, .and it is always undesirable to have 
substitute Zaildars OP Inaip-dars, if they can possibly be avoided. I dismiss 
the appeal ^ with costs, which- I .fix at Bs. 82 for respondent's plea- 
der/ f' V ’ : ^ ^ 

, . j * Appeal aiSTfussea. 
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Versus 

Bahmat Aii' ib^’Othei^- 

Civi!'^ Cddfer ^ S. 10- 

nwraing f (4^. J U U , • 

/'Eho phx^ .splatter in iosAet. h^.3 reference to the entire subject in controversy 
between the Cr^is nit tA^be, interpreteid to mean *‘any of the {jnestione' 

in 

Bevision from order of the Commissioner of Lahore Division. 

dedeb: 

I have heard |lr. Carden Noad at some length on this case. The 
first point for decision is whether there is any question of Jurisdiction 


Other SidCr 

“matter in issiie*^— 
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involved whick . will my interference a,s a Qonrt of revision. It 

seems to me tkat tke argument that S, 10 of the Civil Procedure 
Code, in certain ; cases, kas an .. exclusive effect on tke Jiirisdidtian of a 
Cotart is correct. Tke matter was discussed in tke case of Bepin Bdmrtj! 
Moztmdar and others v. Jogendra Ghandra Ghosh and another (!)• 
S. 10 of tke Civil Procedure Code, it ' was tkere laid down, wkan 
applicable, leaves no discretion to the Court. If this ruling is correct 
and I respectfully noncur with it entirely, then it ‘ seems to me clear 
that, if S. 10 of the Civil Procedure Code is in any case applicable 
and if a Court has failed to apply S.‘ 10 properly, then a question 

of Jurisdiction arises which can and should be considered by the Pimncial 
Coinmissioner as a Court - of re^vision. I, therefore, decided to hear 
Mr. Noad on the merits, to decide whether - as a fact S. 10 is or 
is not applicable. Here the point for decision' is also laid down in the 
judgment which I have already: cited. It has been there very clearly 
held that the phrase -‘^matter in issue"- has reference to the 
entire . subject in controversy between- the parties. - It’ is not to he inter- 
preted to mean “any of the questions"" im issue. -How if we take - ‘this 
interpretation and apply it to-the .facts -of 4he -preseHt case,.. W 0 ‘" see at 
once ‘ that it is., impossible to say that the matter in issue is the same 
in the present case as . it is in the case . which is pending . before the 
Privy Council: lU the latter, the matter in issue is the ownership of the 
prsperty in dispute ; while in the f or lUer, "the matter in issue is the rent 
payable for the property which is in dispute. The two subjects are 
dissimilar ; and the fact that one issue may be common to'" both cases, does 
not make the matter in issue identical. For. these reasons, I am clearly 
of opinion that S. 10 of the Civil Procedure . Code does not apply 
and I hold that the Collector was, right to reverse the finding of the 
Assistant Collector and the Commissioner [whose - order is. unfortunately 
somewhat brief necessitating an extended order on my part) was equally 
right in confirming tke order of tke Oolleptor. . I dismiss this^ application 
for revision. 

, ^ ^ dismissed^ 
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Pitojkb Land Reventle Act, S- 37~--nttitatioii---in accordance witli 

l>C*s®«sri 0 ®-and the will'ofdecea^^ nwnerr- ■ 
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Held, that the order of the OoinkissioBef in mutation proceeding, which was 
in accordance with possession and gave effect to what was prima fade a. ■vKlid will 
of the deceased owner of the land,shbuld be upheld in revision, the determination 
■of the validity of the will being a question for Civil Courts only. 

'JEfivisidiL against the order of the Gommissioner, Lahore' Bivi- 

sioh: ■ 

ORDER. 

Under the second proviso to S. 18 of the Land Revenue Act, the 
Commissioner s order in this case is final and only a revision application 
lies. There are nO grounds for entertaining such an application. This is 
^ mutation case and the Commissioner's order is in accordance with 
possession, and gives effect to what is i>nma facie . .a- valid will made 
by the deceased owner of the land: The only question that could be 
argued before me is the validity Of the will, and that is a question that 
can ony be decided in the Civil Court. If, as is alleged in the petition, 
another son has been born to the applicant Shivdev Singh since these 
proceedings began, no doubt a mutation, giving this second son a half 
share in Kartar Singh's share in the land, will be entered up in due course; 
that is a matter which doe$ not require an order from this ' Court, for 
appropriate action to betaken. 

The application is rejected. Applicant to be informed. 

* * Application rejeci^d^ 

' 

lisr THE COURT OP THE EINAls^CIAL COMMISSIONER OE THE 

PUNJAB. 

Revision. Side. Revenue. 

; : \ ' V No. 4 of 1926-27. (Decided on 5-11-1927.) 

, U* A, Barron, F, C: ^ ' 

Bhai Chahan Sinoh and others. Applicant. 

VersiifS 

Sabdae Mohammad and others. Other Side. 

(i) Redemption of Mortgages Act of 1913, S. 1, cl (3)— applicability. 

Held, tliat tbe Act is inapplcable to a case where the area exceeds 30 acres and the- 
mor:agage money exceeds Rs 1,000 ^ ^ , 

' (ii) iPimjat Alienation of Land Act, S. 20— appearance of legal 
practitionerl’- 

Held, that counsels are not entitled to appear in the proceedings under the Act. 

(lii) Ptmjab Alienation of Land Act^ S. 9— original mortgage of 1883— 
material variation of terms in 1906— Depui^ Commissioner has power to 
order redemption. 

Where a mortgage ot 1883 was materially varied in terms in 1906, and was treated 
a«. new mortgage rather than a mere continuation or renewal of the original mortgage, 
tha Beputy Oonpnl^sionfi^r coqld justifiably order redemption thereof in a fit . case. 

Bevibto ihe ■' ■ 
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ORDER. 

Ooiinsel on botli sides are agreed that the Redemption of Mortgages 
Act of 1913 cannot possibly apply in this case, as the area is much more 
than 30 acres, and the mortgage money exceeds Es. 1,000. The 
Commissioner's reference to this Act in his order is not understood. 

As the case falls under the Alienation of Land Act of 1900, Counsel are 
no longer entitled to appear, and retire from the proceedings. 

Mr. Burton's order of 13-8-1926 must have been recorded before the 
facts of the case were before him. The mortgage, 1906, was not merely a 
continuation or renewal of the mortgage of 1883, bat differed from it 
materially in several of its terms. It was, therefore, a new mortgage aud- 
the Act of 1900 applied to it. The redemption of this mortgage, the >siiin due 
on which was actually expected to have been completely recpailin 1908, was 
therefore perfectly justifiably ordered by the Deputy Commissioner in his 
order of 14-1-1926, and there are no grounds for entertaining this appli- 
cation for revision, which is rejected with costs. 

A;pplicatwn rejected. 

IN THE COURT OE THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. ■■ 


Appellate 


No. 76 of 1926-27. (Decided on 21-10-1927). 
King, F. (?. 


Balwaitt Singh. 


Ganpat Rai. 


Versus 


Revenue 


Appellant. 


Respondent. 


Sisfedposh-appointment by Deputy Commissioner— Commissoner to 
uphold appointment ordinarily. 

The Deputy Oommissioner, after careful consideration, appointed B. S. to be 
Sufedposh of the zail. The Oommissioner preferred 0. B* on the ground that G. E. is the 
son of the late Sufedposh and that G. B’s father had done good recruiting service Held, 
that these facts are not of such importance as to justify the Commissioner in varying the 
Deputy Commissioner’s order and that the order of the Deputy ^Commissioner should 
be upheld. 

Appeal from the order of the Commissioner of Lahore, 

ORDER. 

The question for decision here is whether the reasons given by the 
Commissioner for reversing the finding of the Deputy Oommissioner are 
sufficient. The Deputy Oommissioner, after careful consideration, has 
appointed Balwant Singh to be Sufedposh of the Zail. The Oommissioner 
has preferred Ganpat Rai and among the grounds which he gives for his 
preference is the fact that Ganpat Rai is the son of the late. Sufedposh, 
he fact that Ganpat Rai is the son of the late Sufedposh is not to be taken 
into consideration against him but it certainly should not be taken in his 
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favour wlien it comes to be considered whether he should be appointed. 
It should certainly not [ex majon) be considered a good ground for reversing 
the of the Deputy Commissioner. The second ground is that 

Ganpat Eai’s father has done good recruiting service. This fact was also 
before the Deputy Commissioner when he selected Balwant Singh and the 
importance to be given to it is a matter of opinion. I do not think that 
the fact is of such importance as to justify the Commissioner in varying 
the Deputy Commissioner's order. I think it would have been better if 
the Commissioner had upheld the Deputy Commissioner’s order. I, therefore, 
accept the appeal and restore the order of the Deputy Commissioner. Parties 
will Jbeiar their owa costs. 

; ' , : : : Appeal accepled. 


Eevenue 


Appeal accepted. 
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LAHOEE HIGH COTJET. 

FULL BENCH 


Appellate ^ ■ ' Cmi: 

No. 2539 of 1925. (Decided on 25-5-1927 
Broadway 9 Fforde, Addison, Tek Ohand and Dalip Singh, J. J. 
Oheta Appellant 

Versihs 

Baija and others Bespondeiits 

S. 77 (3) (d[)-Proviso— Suit by person dispossessed from his tenancy 

and unsuccessful in his suit to contest his liability to ejectment—jurisduc- 
tion of Civil Court — whether S. 77 (33) applies. 

A Civil Court has jurisdnction to try a suit brought by a person, who 
has been dispossessed from his tenancy after a notice issued to him under 
S. 43 of the Tenancy Act, and who has been unsuccessful in suit under 
S. 45 to consent his liability to ejectment, for possession of the land from 
which he has been ejected on the ground that he had a right of occupancy 
therein and S. 77 ^3) (,d) of the Act does not bar such a suit in asmuchas 
the person ceases to be a tenant, but where in suit cognizable by and insti- 
tuted in a Civil Court it becomes necessary to decide any matter which can 
under this sub-section be heard and determined only by a Ee venue Court, 
the Civil Court shall decline to proceed further and deal with a matter as 
laid down in S. 77 (3), and if a plea of judicata has been taken to 
the effect that the trial of the above matter is barred by reason of the pre- 
vious decision of the Eevenue Court on the same point, and unless and 
until a decision of any matter “becomes necessaiV^ ior the final disposal 
of the suit, the Civil Court's jurisdiction would be maintained and it would, 
therefore, be for the Civil Court to decide whether the rule of res judicata 
bars any further inquiry into the matter indicated and it would only pi'c- 
ceed to take action under proviso (l), if it held that it was not res judi- 
cata. 

Miscellaneous appeal from the order of Senior Subordinate Judge, 
Kangra at Dharamsala. 

Appellant : — by Mehr Chand Mahajan. 

Respondents : — by Diwan Mehar Chand. 



EEFEEENCE OEDEE. 

The order of Mr. Justice Fforde and Mr. Justice Addison, dated 6th 
July 1926, referring the case to a Full Bench. 

The plaintiffs were tenants of 17 kanals 11 marals of land under the 
defendant landlord. The latter applied to a Eevenue Officer for the ser- 
vice of a notice of ejectment upon the former under the provisions of 
S. 43 of the Tenancy Act. The tenants instituted a suit in the Eevenue 
Courts under S. 45(6) of the Act to contest their liabilities to be ejected 
on the ground that they were occupancy ' tenants of the land. The final 

, ■ ■■ ' ■ ■ ■ . ■ 

i 
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result of tliis suit was that the tenants failed, the Eevenue Oourt giving the 
landlord a decree for ejectment. In execution of that decree the tenants 
were ejected on the 13th June 1922. 

The tenants then instituted a suit on the 6th January 1923, in the 
the Civil Courts for possession of land on the ground that they were the 
occupancy tenants thereof. The trial Coint following Akhar Etossain v. 
liaram Dad etc. (l), held that the Civil Courts had no jucrisdiction- and 
dismissed the suit. The lower appellate court followed Parman v. Lhassii 
(2) and held that the suit lay in the Civil Courts. It, therefore, remanded 
it for decision on the merits. Against this order the defendant has insti- 
tuted this second appeal. The Judge in chambers before whom it was 
laid has directed that it should be heard by a Division Bench. 

It is conceded that the only matter for decision in this suit is whether 
or not the plaintiffs are occupancy tenants. It is enacted, however, in 
S. 77 (3) id) of the Tenancy Act that suits by a tenant to establish a claim 
to a right of occupancy shall be instituted in and heard and determined by 
Eevenue Courts, and no other Court shall take cognizance of any dispute or 
matter with respect to which such a suit might be instituted. These words 
are very general, a proviso was added in 1912, the effect of which was 
that plaints properly brought in the Civil Courts had to be returned to be 
presented to the Eevenue Courts if it became necessary (presumably on the 
loleas of defendant) to decide a claim of this description. The intention 
of the Legislature appears, therefore, to be that all suits involving a claim 
of the nature set up in this suit shall be tried and decided exclusively by 
the Eeyenue Courts. 

It was held, however' by a Division Bench of this Court in Parman v. 
Lahssu (2) . that a suit like the present did lie in the Civil Courts, because 
as the tenants had been dispossessed in due course of law in execution of 
a decree against them they could no longer be held to be tenants and thus 
the suit instituted by them could not be said to be a suit by tenants to es- 
tablish a claim to a right of occupancy. The Pull Bench decision of 1918 
(l) was attempted to be distinguished in Parman v. Lahssu (2) on the 
ground that it dealt with the case of a tenant who had been forcibly dis- 
possessed and who had, therefore, one year under S. 50 and S, 73 (3) (g) 
of the Tenancy Act to sue in the Eevenue Courts. The Division Bench 
observed that there were certain remarks in the Pull Bench judgment 
indicative of the view that an extenant could look for no relief outside the 
Eevenue Courts but that some of those remarks appeared to go beyond 
the question actually before the Pull Bench, The case before the Pull 
Bench was one of forcible dispossession under S. 50 of the Ten ancy 
Act which gives a tenant (a) who has been dispossessed without his con- 
sent of his tenancy otherwise than, in execution of a decree or than in a 
pursuance of an order under Sw 44 or S. 45, or {b) who not having 

(1) 90 P. B, 1918 (F. B.) (2> 49P.E. 1919, 
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instituted a suit under S. 54 (sucli a suit was instituted in tlie present 
case) has been ejected from iiis tenancy m pursuance of an order under 
that section and denies his liability to be ejected, the right’ to institute a 
suit within one year for recovery of possession of ocoupanGy or for com- 
pensation, or for both. It was clearly held in AJcbar II us sam Karm 
Dad (l), that in cases falling under S. 50 the tenant, or ex-tenant as 

might more properly be called, has only the one remedy, namely, to insti- 
tute a suit within one year in the Eevenue Courts. But it is difficult to 
see any distinction between cases coming within S. 50 and oases where 
a tenant has already failed in a suit under S. 45. The two sections 
are complementry. Section 45 allows a tenant to institute a suit to estab- 
lish his right within two months of service of notice of ejectment upon him. 
If he does not institute it the Eevenue Officer shall order his ejectment. If 
he institutes a suit and fails, his ejectment is decreed by the Eevenue Court 
trying the suit. On the other hand, S. 5Q provides (a) that if the 

tenant is not dispossessed in execution of a decree or an order under 

S. 44 or S. 45 but is dispossed without his consent, or {b) that if 

the tenant is ejected in persuanoe under of an order see S, 45 and not having 
institutd a suit under that section denies his liability to be ejected, 
he can sue for recovery of possession of occupancy within one year. The 
two sections thus cover every possible case, and the Full Bench decision 
of 1918 has laid down that the right of suit in the Eevenue Courts unde 
S. 50 of the Tenancy Act, The word “tenant^^ in the Act is sometimes 
used in the sense of person claiming to be a tenant^T This is obviously 
the meaning of the word in S. 50 and in S. 77 (3) \g). The present 
suit is for possession on the ground that the plaintiffi are occupancy 
tenants, that is tenants. The suit is thus in substance a suit by tenants to 
establish a claim to a right of occupancy within the meaning of S. 77 
(B) (d). It would appear to be anomalous that a tenant, who has failed in a ? 
under S. 45 in a Eevenue Court and has been ejected by a decree of that 
Court, is allowed to use in the Civil Courts on the same cause of actoion, 
whereas a tenant who has been forcibly dispossessed, or who not having 
instituted a suit under S. 45 has been ejected by order of a Eevenue Officer 
under that section and denies his liability to be ejected, has only the right 
to sue in the Eevenue Courts within one j^ear of his dispossession and if 
this suit is unsuccessful cannot sue in the Civil Courts. If this view is 
correct, it would amount to direct encouragement to landlords to take 
wrongful possession from their tenants and not to ask for the service of 
notices of ejectment upon them in accordance with the statutory pro- 
visions. For these reasons, and in view of the Full Bench decision of 
1918 (l), we are of opinion that the decision in Parman v. Ijalissu (2) 
requires further consideration, and we, therefore, refer to a Full Bench of 
this Court the following question : — 
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Whether., a Civil Court has jurisdiction to try a suit brought by a 
person, who has been dispossessed from his tenancy after a notice issued 
jiim under 4^^ Tenancy Act, and who has been unsuccess- 

ful in a suit under S, 45 to contest his liability to ejectmentj for pos- 
session of the land from which he has been ejected on the ground that he 
has a right of occupancy therein and whether S. 77 (B) {d) of the Act 
bars such a suit or not. 

THE JUDGMENT OF THE FULL BENCH. 

-The suit out of which this reference has arisen was 
January 192B, by Baija and others as plaintiffs against Oheta 


Broadway^ 
instituted in’ 
as defendant. 

The plaintiff claimed possession of 17 kmials 11 mamls of land on the 
following ' allegations : 

(1) That they and their ancestors had held the land as occupancy 

tenants for more than 100 years. , o /a ,7 ..k ^ 

(2) That acting under the provisions of S. 42 {b\ 43 and 45 of 
the Punjab Tenancy Act (XVI of 1887) the defendant had a notice of 

ejectment issued to the plaintiffs by the Eevenue Officer. _ 

(3) Thaf the plaintiffs had, under S. 4o (6) of the said Act, insti- 
tuted a suit contesting their liability to be ejected a suit that had been ulti- 
mately decided against them by the Eevenue Courts and their ejectment 

'^^°''(4)^'That in execution of the decree they had been ejected. 

The trial Court dismissed the suit, holding that the plaintiffs were 
••tenants’'^ at the date' of the suit and consequently the Civil Courts 
Civil Courts had no jurisdiction to try it. Eeliance was placed on Joti etc .v 
May, etc, (3)’and ‘Akbar Hussin v, Karam Dad etc, (1) 

On appeal, the learned Senior Subordinate Judge relying on Parman 
.. Lhassu i2)end Mahvud^r Sinyh etc. v Allah Ditta (4) came to the 
conclusion that the plaintiffs were not “tenants and that the suit was 
cognisable by the Civil Courts and remanded the case accordingly. 

Against this order of remand, the defendant, Oheta preferred a 
second appeal to this Court, which came up for hearing before a Single 
Judge, who referred it to a Division Bench. j + 1 , + + 1 ,.. 

At the hearing before the Division Bench it was ,mged that the 
decisions in Parmau v. Lhassu (2) and Mahindar Sing v. Allah Ditta 
were in conflict with the view taken in Akhar Hussain v. Karam Dad etc. 
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conflict of authorities referred the following question to a Full Bench: — 
“Whether a Civil Court has jurisdiction to try a suit brought by a 
person, who has been dispossessed from his tenancy after a notice issued to 
him under S. 43 of the Tenancy Act, and who has been unsuccessful 
in a suit under S. 45 to contest his liability , to ejectment, for posses- 
sion of the land from which he has been ejected on the ground that he 
has a right of occupancy therein, and whether S. 77 (3) (d) of the Act 
bars such a suit or not ? 

The first point for determination is whether persons in the position 
of the plaintiffs fall within the definition of “tenant'' for if they do, it is 
clear that the Civil Courts have no •jurisdiction. 

In S. 4 (5) the expression “tenant" is defined as meaning a 

person who holds land under another person, and is liable to pay 

rent for that land to that other person . . 

This definition was very carefully considered in, Joti, etc. v. Maya, etc. 
(3) and it was held that “to establish the complete relation, of landlord 
and tenant between two persons, within the meaning of the Tenancy Act, 
it is essential that two things shall concur, viz, (l) a right to enter upon 
and possess the land, and (2) an entry into possession. Upon entry and 
hot before, the person having the right becomes a ‘tenant^ and ‘holds' the 
land under the person called the landlord. But when once the^ person 
having 'tHe right has entered into possession, he does not merely by reason 
of a wrongful dispossession by the landlord or by a third person, cease to 
‘hold' the land under' the landlord, and is not deprived of the character of 
‘tenant'. ■ The- -legal relation of landlord and tenant continues, notwith- 
standing the dispossession." 

That is to say a person in possession of land without the right to 
possess it does not ‘hold' the land and is not a ‘tenant' within the definition, 
while a person who has been in possession of land with the right to 
possess it continues to “hold the land" and to be a “tenant", within the 
definition in spite of having been wrongfully put out of possession. 

Sections "42 (5)', 43 and 45 prescribe the procedure to be adopted for 
the ejectment of a' tenant, ie. a person in possession of land with the 
right to possess it, and it will be seen that the notice of ejectment is issued 
through or by a Revenue Officer. ’ 

On being- served with the* prescribed notice the person or tenant in 
possession may, while still in possession, obtain an adjudication as to his 
risht to possess by bringing a suit within two months (S. 45 > (6), or he 
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each case the person bringing the suit would be a ‘tenant’ with^ 
meaning of the above definition, for though, in a case falling with! 
purview of S. 50, he would be out of possession, having onTe b 
possession, notwithstanding his dispossession, he still a “tenanf 

b, until Ms ri,u p„sssss-th. other .s»^‘ 

been adjudicated upon by a Revenue Court. 

It seems to me clear that, in the circumstances above set , 
was^tbe intention of tie legislature to confine to the Revenue ( 
the Jurisdiction to hear and detemine all questions in which the ric^hl 
person to possess land as a tenant was involved. 

_ ■ In this connection I would adopt the following remarks froi 
judgment of Chevis, J. In Akbar Hussein v. Karam Dad etc., (l) 
reading the Tenancy Act as a whole, that Act seems to me, when di 
with suits and applications to mark off certain classes of suits 
applications as copizable only by Revenue Officers or Revenue Courts! 
cognizance of Civil Courts in all such cases is Jealously excluded. See 
( 1 ) and 77 (S' of the Act. Certain matters are to be dealt with by Re 
Officers and no Court is to take cognizance of dispute or matter 
respect to which any such application or proceeding might he made or 
Certain suits are to be heard and determined by Revenue Courts ai 
other Court is to take cognizance of any dispute or matter with re 
to which any suit might be instituted.” 

, 5 .;’ It has been contended, however, that when a notice 1 

tl served, if a suit is brought as provid 

S. 45 ( 6 b and the right to possess'" determined acraiTist f.'hA -nan-: 



CHETAt. BAIJA 26 

to and that these allegations govern the question of jurisdiction, and, 
assuming that A'thaZ Bingh v. Kaman, etc. (6) B.-ad Khanku v. Dittu, eic., (6) 
were correctly decided. I would be prepared to hold that the Civil Courts 
would have jurisdiction to entertain such a suit whatever the ultimate fate 
of the suit might be, 

I do not, however, think it necessary to diseuss these two decisions 
as they were arrived at before Act III of 1918 was passed by which 
certain provisions were added to S. 77 (S) and it seems to me that 
the answer to the question referred depends, to a very large extent, on the 
interpretation to be placed on the first proviso then added. 

Section 77 (3) runs as follows ■ — 

“The following suits shall be instituted in and heard and determined 
by Revenue Courts, and no other Court shall take cognizance of any dispute 
or matter with respect to which any such suit might be instituted.” 

And among the suits thus taken out of the jurisdiction of the Civil 
Courts are “Suits by a tenant to establish a claim to a right of occu 
pancy sub-clause (d). 

Inasmuch as the plaintiff in a suit instituted in the circumstances 
already described is not a “tenant" within the definition of that term, it 
may with some show of reason, be urged that such a suit not being by a 
tenant is not taken out of the 


izabie by and instituted in a Civil Court it 
ny matter which can under this sub-section be 
oy a Revenue Court, the Civil Court shall 
nature of the matter for decision and the 
r. 10, Civil Procedure Code, and return 
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the decision of which would necessitate an encroachment on the 
of the Revenue Courts, "the whole suit and not just the matter 
referred to the Revenue Courts for decision. 

This differentiation in the use 
appears to ha 
when he says 

plaintiff has a . . i - 

the matter would not be one falling within sub-section 

a tenant.” 

It was because the plaintiff had ceased to be a 
was triable by a Civil Court but the matter to be de 
the existence of an occupancy tenancy. When Parman y. Lhassu U), 
first came before Scott-Smith, J. he was of opinion that while the suit, as 
laid, was cognmable by the Civil Courts-this proviso applied and made R 
incumbent on those Courts to refer the suit to the Revenue Courts. His 
judgment is to be found printed in Parman n. Ghanthp (8) and at page 812, 
column 2occursth0.following:— “A tenant after dispossession from his 
tenancy is no longer a tenant, and, therefore, the present suit is not one by 
a tenant and is prima fade cognizable by a Civil Court, but the question 
-has to be decided is whether plaintiff who at the time of his dispos- 


matter ‘and suit 
in Barman v. Lhassa (2) 
which has to he decided here is whether the 
,ncy and a suit instituted by him in respect of 

as , he' is not now 


CHETA V. BAIJA ■ 27 

alone that affects the jurisdiction of the Civil Courts but that- jurisdiction 
is only taken away when, and if it becomes necessarry to decide such an 
issue in order to decide the suit. 

Unless and until a decision of such a matter becomes necessary for the 
final disposal of the suit the Civil Court's jurisdiction is maintained, and 
it is for that Court to decide all other questions that arise including the 
question whether the rule of res judicata hdi^TS any further enquiry into the 
matter pleaded. 

My answer to the question referred is, therefore, that such a suit is 
within the jurisdiction of the Civil Courts and is not barred by S. 77 (8) 
(d), but that the Civil Courts would have, to deal with it in accordance with 
the procedure prescribed by the proviso to S. 77 (3) of the Tenancy Act 
as above indicated., 

Florde J— I have had the advantage of reading the judgment delivered 
by my brother Broadway, with which I find myself in agreement ; and I 
have nothing to add. ^ ^ ^ 

Addisoo J.— The question referred for decision is given in the judg- 
ment of my brother Broadway. 

The Punjab Tenancy Act has enacted a complete set of provisions 
under which a tenant can contest his liability to be ejected by his. land- 
lord on the ground that he is an occupancy tenant, etc., while the Bevenue 
Courts have been given exclusive jurisdiction to decide these suits. 
This is not disputed, hut it has been for long a vexed question whether the 
tenant can sue in the Civil Courts after he has, availed himself of his 
remedies under the Punjab Tenancy Act or has failed to avail himself of 
them within the time fixed. 

The plaintiffs were tenants of a. certain area of land. Their landlord 
applied to a Revenue Officers for service of a notice of ejectment upon 
then} qnder, the . provisions of S. 43 of, the Tenancy Act. The Ijenants 
instituted a suit in a Revenue Court under S. 45 (6) of the Act to 
contest their liability to be ejected on the ground that they were occupancy 
tenants of the land. The tenants failed in their suit and their ejectment 
was therefore decreed by the Revenue Court. This decree was executed 
on the 13th of June 1922. The tenants then instituted the present suit in 
the Civil Courts for possession of the same land on the ground that they 
were the occupancy tenants thereof. The trial Court followed Alcbar 
Hussain v, Karatn Dad (l) and dismissed the suit, holding that the Civil 
Courts had no jurisdiction. The lower appellate Court followed Parman v. 
Lhassu (2) and held that the suit lay in the Civil Courts, It was, there- 
fore, remanded for decision on the merits. Against this order a miscel- 
laneous appeal was presented in this Court and the Division Bench before 
which it came referred the question to a Pull Bench for decision. 
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If the tenants had not availed themselves of their right under 
S. 45 (6) of the Act to institute a suit to contest their liability be io ejected 
on the ground that they were occupancy tenants before they actually 
were ejected, they would have been ejected under S. 45 (5) of the 
Act, not by a decree of a Revenue Court but by order of a Revenue Officer. 
They would then have had the right under S. 50 of the Tenancy Act 
to institute a suit in the Revenue Courts for recovery of possession of their 
occupancy within one year. Section 50 runs as follows : — 

“ In either of the following cases, namely, {a) if a tenant has been 
dispossessed without his consent of his tenancy or any part thereof other- 
wise than in execution of a decree or than in pursuance of an order under 
S. , 44 or S* 45, or (6) if a tenant who, not having instituted a suit 
under S. 45, has been ejected from his tenancy or any part thereof in 
pursuance of an order under that section denies his liability to be ejected, 
the tenant may, within one year from the date of his dispossession or 
ejectment, institute a suit for recovery of possession of occupancy, or for 
compensation or for both.^' 

S. 45 and 50 thus cover every possible case of the dispossession 
of a tenant and the two sections are complimentary. If a tenant is wrong- 
fully dispossessed he can, under S. 50 (a) institute a suit within one 
year to recover possession. If a notice has been served upon him under 
S. 43 he can either institute a suit under S. 45 (6) to be declared 
an occupancy tenant before he is ejected or if he does not do so he can 
within one year after ejectment institute a suit under S. 50 (b) to be 
restored to possession on the ground that he is an occupancy tenant. In 
the case before us the tenants instituted their suit in the Revenue Courts 
under S. 45 (6) that is, before they were actually ejected. 

The relevant part of S. 77 giving the Revenue Courts exclusive 
jurisdiction to decide certain suits is aS follows : — 

“ (3) The following suits shall be instituted in and heard and deter- 
mined by Revenue Courts and no other Court shall take cognizance of any 
dispute or matter with respect to which any such suit might be instituted 

Provided that : — 

‘‘ (l) Where in a suit cognizable by and instituted in a Civil 
Court it becomes necessary to decide any matter which can in this 
sub-section be heard and determined only by a Revenue Court, the Civil 
Court shall endorse upon the plaint the nature of the iisiatter for decision 
and the particulars required by 7 r. 10, Civil Procedure Code 

and return the plaint for presentation to the Collector ; 

Second grojMp^ 

(d) suits by a tenant to establish a claim to a right of occupancy 
or hy a landlord to prove that a tenant has not such a right ; (^) 



suits by a landlord to eject a tenant ; (/) suits by a tenant under 
S. 45 to contest liability to ejectment when notice of ejectment has 
been served ; {g) suits by a tenant under S. 50 for recovery of 
possession of occupancy or for compensation or of both ; 

(1) any other suit between landlord and tenant arising oat of the 
ease or conditions on which tenancy is held/^ 

The first suit instituted by the present plaintiffs fell within S. 
77 (S) {f) and was only cognizable by a Eevenue Court. They failed 
in that suit and were therefore ejected by decree of the Revenue Court, 
The question is whether they can reagitate the same question in the Civil 
Courts^ i. e,, whether they can now sue in the Civil Courts lor posses- 
sion of the land on the ground that they are occupancy tenants, it 
having been held by the Eevenue Court which decreed their ejectment 
that they were not. 

The Full Bench Judgment in Akbar Hnssain v, "Karaitn Dad (1 } is 
important. The efifect of that decision is that if a tenant is dispossess in 
such circumstances that S. 50 of the Tenancy Act applies he can 
only sue in the Revenue Court for recovery of possession or for com- 
pensation within one year and on the expiry of that year cannot sue 
in the Civil Courts. This decision neverruled /mam v. Feroz Khan 
(9) but only distinguished the previous Full Bench decision, Kesar 
Singh Y.Nihal Singh {lO), Though the last named decision is not ex- 
pressly overruled, the reasoning of the judgment in Akhar Hnssain 
V. Karam Dad (l) is opposed to the reasoning in it. I have no doubt 
that Akbar Hussain v. Emm Dad (l), was correctly decided. S. 
50 of the Tenancy Act provides the remedy for a tenant who has been 
dispossessed in either of two ways and S. 77 (B) [g) clearly provides 
that such suits shall be instituted in and heard and determined by 
Revenue Courts alone. S 50 also lays down that a tenant has only 
a year from the date of dispossession within which he can institute his 
suit. At the end of the year his status does not change in any 
way; he still remains a tenant who has been dispossess. No suit, there- 
fore, can ever be instituted by such a tenant in the Civil Courts, 
while he has only one year to sue in the Revenue Courts, The same 
view has been taken in all similar cases decided since the date of 
the Full Bench decisions in question e. g,, in MaMndar Singh v. Allah 
Ditta (4), Hand Earn Vi Ishar (ll) and Ptran DiUa v, Lai (12). It 
follows that, if a tenant, who has been dispossessed of his tenancy in the 
circumstances mentioned in S. 50 of the Punjab Tenancy Act 
allows the period of one year prescribed by that section to expire without 
bringing a suit in the Revenue Courts, he by the combined operation 

(9y 64 P. E. 1898 (10) 45 P. E. 1891 F E. 

" (ll) 92 L 0. 597. (12) 961. 0. 479 
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and thus does not fall within S. 77 (3) (/). But the present plain- 
tiffs have already instituted a suit under S; 77 (3) (f) and S. 
45 (6'^ and have failed in that suit to establish their right of occupancy. 
The present suit therefore does not fall directly under the second group of 
sub-clauses in S. 77 (3) (3^ of the Act. 

There is little doubt that the Punjab Tenancy Act intended that 
there should be no subsequent suit in a Civil Court and in fact it 
gives the tenant a right to establish his claim to Occupancy in the 
Eevenue Courts in all circumstances. Owing to the wording of S. 
50 and S. 77 (3) C^) of the Act it is clear that a tenant or rather 
an ex-tenant, entitled to sue under those sections, cannot subsequently sue 
in the Civil Courts. Though it was probably intended that such should 
be the case also when a suit had been decided under S. 45 (6) 

by a Revenue Court with exclusive jurisdiction under S. 77 (3) 

if) and that there should be no further suit in a Civil Court, the Act 
has failed to provide a specific provision to the effect that a subse- 
quent suit cannot he brought in the Civil Courts. It follows that 
such a suit can he instituted in and entertained by a Civil Court, but 
it still remains to be decided whether under proviso (l) to the sec- 
tion the Civil Court is precluded from trying it. 

In my opinion, proviso (l) which was added by Act III of 1912, 
will apply, and the Civil Court wiU he precluded from proceeding with 
the trial of the suit, if it ''becomes necessar/' to decide the matter which 
s raised by the plaintiffs themselves, namely, whether they are in fact 

tenants and whether, as such they have established a claim to a right 

of occupancy. That is their cause of action in their suit for possession. 
Thus though the suit does not fall within S. 77 (3) [d) because 
the plaintiffs are not in possession, the above mentioned matter would 
if it becomes necessary to decide it. In the present ease 
however, a ple^ of re 5 judicata has been taken to the effect that the, 
trial of the above matter is barred by reason of the previous decision 
of the Revenue Court on the same point. It seems to me that unless 
and until a decision, of any matter "because necessary^' for th<a final 
disposal of the suit the Civil Court's jurisdiction would be maintained 
and it would, therefore, be for the Civil Court "to decide whethot the’ 
rule of the res judicata bar^ any further inquiry into ' the mattet^ 
indicated, and it would only proceed to take action under proviso (1‘) if if' 
held that it was not res judicata. In the latter case, the Civil Court, 
after endorsing upon the plaint the necessary particulars required' by the ' 
proviso, should return the plaint for presentatioh to the Collector. That is 
my reply to the question which has been referred to us. 

Teke Qhand J.- I have readthe judgments, which my brothers Broad- 
way and Addison propose to deliver, and have very little to add. I agree that 
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the plaintiff in the suit, out of which this reference has arisen, is not a 
“tenant'' as defined in S. 4 (5) of the Punjab Tenancy Act, and there- 
fore, the suit as instituted is not one by a “tenant to establish a right 
of occupancy and the Civil Court had jurisdiction to entertain it. I also 
agree that the plea of raised by the defendant, must be deci- 

ded by the Civil Court before action, under the proviso to S. 77, can 
be taken. If the Civil Court decides that the decision of the issue as to the 
status of the plaintiff is res judicata by virtue of the former decision of the 
Revenue Court, it will dismiss the suit. But if for some reason it finds 
that the trial of the matter is not barred by the rule of res judicata it will 
then "become necessary" to try and adjudicate upon the claim of the 
plaintiff to establish a right of occupancy. This is a matter the trial and 
decision of which is reserved by the Legislature exclusively for the 
Revenue Courts and the Civil Court will, in that event endorse the plaint 
as required by the proviso and send it to the Revenue Court. 

It will be seen that the decisiop of some of the issues that arise in the suit 
will be given by the Civil Court, and that of others by the Revenue Court. 
This is obviouslynot a very satisfactory state of affairs. But there seems 
to be no escape from this conclusion having regard to the peculiar nature 
of theproviso to S. 77 of the Tenancy Act and the well established 
canons of interpretation of statutory provisoes which trench upon the jnris- 
dictionof ordinary courts. There is no doubt that Act III of 1912 has 
succeeded in removing to a very small extent the serious anomalies in the 
law which were so ably and lucidly brought out by Sir Hemy Rattigan and 
Sir Donald Johnstone in Waji Muhammad Bakhs. v. BhagwanDas (14) 
in consequence, of which the proviso S. 77 was enacted. Those to 
anomalies still exist to a large degree and cannot look with equanimity 
OB the existing state of the law on the subject. What is substantially one 
dispute has to be tried and adjudicated upon piece meal by courts of differ- 
ent jurisdictions subject to different supreme authorities and the plaint has 
to be sent backward and forwards before a final decision is reached. In 
such a state of things, the right of the parties must of necessity, reman 
in a state of uncertainty and suspense for an unnecessarily long time and 
there is the danger of conflicting and inconsistent orders being passed. 
The situation become still more complicated and embarassing when one finds 
that ap peals from the decision given by the Civil Court on some issues 
arising in the same suit would lie to the District Judge and the High 
Court and that on others given by the Revenue Court to the Collector, 
Commissioner and the Financial Commissioner. 

The Courts, however, are powerless to remedy such a state of things. 
Their function is only to interpret the law as it stands on the Statute Book. 
The legislature alone can set matter right and it is a matter for serious oonsi- 
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deration whetlier the time has not come , when the whole question of the 
separate jurisdiction of Revenue Courts, which was created for the hrst 
time in the Punjab in 188i and which was extended and enlarged in 1887 
and a^gain ill 1912, should not be re-examined and w;liether at least the 
law relating to appellate subordination of Revenue Courts should not be 
bi'ought into line with that which has worked so well in the other provinces. 

Daltp Singhf J . — The first question to be decided in this reference is 
whether the Civil Court has jurisdiction io entertain a suit of the present 
kind. It seems to me that the Civil Court clearlj’- has jurisdiction to 
entertain the suit because the only clause in the Tenancy Act under which 
this suit might be excluded from the congizance of the Civil Court is 77 (B) 
(d). Now, the relevant portion of 77 (S) (d) excludes from the congizance 
of a Civil Court “suits by a tenant to establish, a claim to 
a right of occupancy.'^ To my mind, a suit for possession on the basis that 
the claimant is an occupancy tenant is not a suit by a tenant to establish 
a claim to a right of occupancy. It is true that the cause of action of such 
a suit is the claim by a person to be an occupancy tenant, but the suit itself 
is not a suit to establish a claim to right of occupancy * but is a suit for 
possession on the basis of being an occupancy tenant. To give an example, 
a suit by a person for rent is a suit for money and though the cause of 
action undoubtedly must be that the relationship of landlord and tenant 
exists between the parties the suit cannot be said to be a suit to .establish 
a claim to be a landlord or to establish the relationship of landlord and 
tenant. I would therefore consider that this clause refers only to declara- 
tory suits. I am further strengthened in this position by considering the 
definition of the word “tenant^' in this Act. Tenant is defined in 
S. 4 (5) as meaning “a person who holds land under another iDerson and is, 
or but for a special contract would be, liable to pay rent for that land to 
that other person.'" In the absence of any indication to the contrary this 
definition must be held to apply wherever the word Tenant" is used in 
the Act. A person, therefore, who is not holding land is not a tenant 
within the definition, though the legal relationship of landlord and tenant 
may still be existing between himself and his landlord. In S. 77 (8) 
(d) a sifit by a tenant is therefore a suit by a person who is still in posses- 
sion of the land to establish a claim that he is an occupancy tenant, in other 
words it is a suit wherein the tenancy exists in the sense that the person 
is actually in possession of the land as tenant and the question is what is 
the nature of that tenancy. Such a suit would again be a declaratory suit 
and not a suit for possession. Prom both these’- points Tf view therefore it 
is clear to me that the Civil Court has jurisdiction to entertain the suit. 

The next question to be decided is whether the Civil Court can try 
the suit and, if so, how far. For this question it is necessary to consider 
the meaning o the proviso to S. -77* In- order -to do this, we -must 



PUiTJAB CASE-LAW, PART 0. [1927] 

to of the law before this proviso was introduced. 


suits shall be instituted in and heard and determined 
I no other Court shall take cognizance of any dispute 

,ght be instituted.” This 
to be insti- 
Coiu't could 

dispute with respect to wbicli a suit of the nature 
It follows, therefore, that if a person was 
,g trees and he pleaded that he was person in 
tenant then the defence raised was a 
.ght have been instituted by him 
a tenant, he might have asked 
and his defence, was really 
This defence, was, however, 
The suit itself however 
' '■ ■ 3 /''"''''The'''Teshlt' was; 
debarred from taking 
against the 


or matter with respect to which any such suit mi. 

sub-section, as I understand it, shows that certam suits were 

tuted in and heard and determined by Eevenne Courts and no 
take cognizance of any 
specified might be instituted, 
sued for damages for cuttim 
possession of the land as occupancy 
dispute with respect to which a suit mi; 
because under S. 77 (3) (d) if he was 
for a declaration to a right of occupancy 
equivalent to asking for such a declaration, 
excluded from the jurisdiction of the Civil Courts, 
was not excluded from the iurisdiction of the Civil Courts 

that sometimes the Civil Courts held that they were 
cognizance of the plea and proOeeded to decide the case 
defendant or they held that they were capable of entertaining the plea and 
proceeded to decide whether the person in possession was or was not an 

occupancy tenant, thus creating a double jurisdiction and practically 
nnllifvina the law that no Court except a Revenue Court should take 
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tlie point, or wliere there had been no such decision of a Revenue Court. 
In cases where the alleged tenant was in possession, the proviso, would 
seem to show that the Revenue Courts alone have jurisdiction to try the 
suit and the Civil Courts would have to send all such suits whether the 
matter arose on the frame of the suit or whether it arose on account of the 
defence to the Revenue Courts for decision. If, however, the suit was 
cognizable as framed by a Civil Court then if the plea raised a question in 
respect of which a suit might be instituted in the Revenue Court then the 
Civil Court would have to despatch the plaint to the Revenue Court. If, 
however, the person was out of possession then except in cases under S. 77 
(3) {(/) other case could hardly arise and the Civil Court would ordinarily 
have jurisdiction to proceed with the suit. If, however , the Revenue Court 
had previously decided that the person was or was not an occupancy tenant, 
the matter would be res judicata ordinarily between the parties and the 
Civil Court would only be able to hold that the matter was res jtbdicata unless 
it could come to the conclusion that for one reason Or another the matter vras 
not res judicata If it came to such a conclusion which could only occur 
very rarely then in a case like the present the Civil Court would proceed 
to decide the suit because no suit could be instituted in the Revenue Court 
about the matter. From this point of view the point becomes very academic, 
but this is the only solution which prevents great anomalies in procedure 
arising, and also, as I consider, carried but the real intention of 
the legislature. I cannot believe that the legislature meant that 
the Revenue Courts should have co-ordinate jurisdiction with 
the Civil Courts wherever any question of, or any right arising out of, land 
•was concerned. I would, therefore, hold in the present case that the 
Court had jurisdiction to try the suit and to decide the issue whether it 
wQ>s res j udicata or not res judicata. Looking at the matter from an- 
other point of view the words used are ‘ becomes necessary^^ and not**is 
necessary.’’ Now, it is not necessary to decide whether the tenant in the 
present case is an occupancy tenant or not until it is first decided whe- 
ther the matter is res jtidicata or not, and this question will be decided, 
therefore, by the Civil Court first. Secondly, on general principles, where 
the question is whether a Court of special jurisdiction has acted within its 
jurisdiction or not, this question must always be decided by the Court of 
general jurisdiction, and the question whether the matter is res judicata or 
not is practically concluded by the decision that the Court of exclusive 
jurisdiction acted within its jurisdiction or not. I, therefore, see no difficulty 
in interpreting the proviso from this point of view, whereas after consider- 
ing various alternative solutions it seems to me that any other solution lands 
us in great difficulties. 


Reference answered in the affiranative. 
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IN THE COURT OP THE PINANCIAL COMMISSIONER OP THE 

PUNJAB. 

Revenue. 

No. 47 of 1926-27 (Decided on 11-5-27) 

Townsend, F, 0, 

Mohammad Din Ap%nllant 

Versus 

Shah Mohammad Alias Shahn. Eespondent. 

Punjab Land Revenue Act (XVII of 1887), S. 28 succession to 
office of lambardar— candidate of senior branch— conviction of father 
years bai^ for a hot very serious offence— no bar to appointment as 
Lambardar. 

where the person seeWng succession to the office of a Lambar Jar belonged to t le 
senior branch, his father’s eonyiction as far back as 191. -1, for a not very serious offence 
was held to be no bar to his appointment as Ijanibardar , 

ORDER. 

I have beard parties by counsel. I consider Commissioner was 

quite right. Respondent belongs to the senior branch and I do not consider 

that his father's conviction of 1914 for a not very serious offence can be 

held to debar him from appointment now as Lambardar. 

. The Collector’s position is not quite logical. He held that respondent, 

though unfit to be Lambardar, was fit to be Sarbarah Lambardai-:— 

I reject appeal. . . 

- Appeal rejected, 

' IM THE COURT OE THE EINANCIAL COMMISSIONER OF 

r' the rdnjab. 

ti ^ 4 ‘ Revenue. 

Side 

' ■ ]n[o. 155 of 1926-27 (Decided on 22-10-1927) 

' Kwg,F.G. 

Khcshi Ram and other Apidicants 

Versti^s 

. * Other Bide,'. 

ATMA NaND ■ / 'rf? . r"' 

Punjab Land Revenue Act, S. 36, sub-section (2)— question of title 

—If c»ti be dedded in mutation proceedings-exception— value of re- 
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and. it would be wrong to decide it iu the course of such summary pro 
ceedings except in certain exceptional cases such as those^ coutemp a ec 
by S. 36 , sub-section (2). In the present case one thing is 

whatever may be the title of the petitioner he, is certainly not 
Sion as occupancy tenant of the land in dispute, ^bat land appear 
cultivated by non-oopupancy, tenant under the, "1“ -gj 

there is no reason why I should, at this late stage of the case, exerci ^ 

my powers of revision either in order to put the petitioner in p^ ^ 

occupancy tenani or else to have an entry made m ^^true 
cords which, will .certainly not be in accordance with the - facts. « « ^ 

that there has been a decree giving 
tenant of the land in dispute it is 

to have been executed, though it is not very c ear ow i petitioner 

It certainly does not seem to have been executed by 8^™^° , clear what 
physical possession of the land in dispute, and ^ it is ?<>* pcssession 

other kind of possession he received. The Collec or ca t ppgp. 

symbolical possession, but it is by no means certain f 

ed except the signing of a receipt by the decree-holder 
he had received possession. Such being the case I see no ™ 

at this late stage, his name should de entered as 
the land in dispute. If it is so eutered the only benefit that wil a 
him will be the possible presumption, of correctness which attaches 
records. He will not he given possession of the land and it is doubtful if be 
will be able to' recover possession by way of suit. On the other han , e 
entry to be made in the records will be one which is not in accordance wi 

facts and the presumption of correctness will be very easily rebutted, in 

change is certainly not agreed to by the parties, and therefore it does no 
seem to. me to be an entry which should he made under S. 37 ot tne 
■Land Revenue Act. For these reasons I refuse on revision to' vary the 

existing records; , ' I ’ Revision refused. 


IN THE OOHEIT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

' ^ Eevenue. 

-Appellate. . 

No. 8B of 1926-27. (Decided on 22-10-1927.J 
Kingf F. C. 

^ , Appellant 

’ Shkr' Ahmad ■ ■ , / 

Versns 

^ . . Respondent. 

0bOWN,:A' , ■■ 

Lambariar-Headman dismissed— Collectors discretion not to appoint. 

The Collector may refuse to appoint any of the heirs of a Headman who has 
■been dismissed for a serious oifence, to the post of a Larahardarl. . 

Appeal from the. order of the Commissioner of Lahore Division. 
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OEDEE. 

The Collector’s order in this case is not very clear. He has ex- 
plained it in his demi-official letter dated the 29th of July 1927 to the 
Ooinmissioner. Eeading the order one would suppose that this reason 
for appointing Sher Ahmad as Lainbardar was because he (Sher Ahmad) 
had not been convicted -and is not on Eegister X. His letter explains 
that what he meant was that' Sher Ahmad's father Barkat AH had not 
been convicted and was not on Eegister No. X. The case is a somewhat 
peculiar one. Eule 17 (2) (b) states that the Collector may refuse to 
appoint any of the heirs of the headman who has been dismissed for 
a serious oifence. AH Grohar, the deceased Lambardar, was not dis- 
missed for a serious offence, but his next heir, Barkat AH, should have 
been excluded from the Lambardari, and has been properly excluded 
from the Lambardari, because he is guilty of helping bad characters. 
It is doubtful whether the fact of Barkat AH's exclusion should operate 
to exclude also his son Sher Ahmad. If Barkat AH had been Lambardar 
and had been dismissed, no question would have arisen because Sher 
Ahmad could clearly have been excluded under S. 17 (2) (6), but 
Barkat AH was not a Lambardar and it is doubtful therefore, whether 
this rule is applicable. Without going further with this argument I may 
say that the Deputy Commissioner's solution seems to me to be a 
suitable one. Sher Ahmad is appointed Lambardar but the actual duties 
of Lambardar will be performed by a substitute as long as there is any 
chance of Sher Ahmad's being influenced by his disreputed father. I 
accept the appeal and restore the order of the Collector. 

Appeal accepted, 

IN THE COUET OE THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate. Revenue. 

No. 79 of 1926-27 (Decided on 22-10-1927). 

King^ F, C, 

Ch. Sob ha Singh Appellant 

Verstis 

Hukam Ohand Respondent, 

Lambardar — appointment of — religious faith — electoral roll not a 
conclusive evidence of. 

’ : Held, that electoral roll was not a conclusive evidence of the religion of the person 
who was I a claimant for the office of Lambfrdar, where preference was to be given 
to a person following a Certain religion 

! . Appeal from the order of the Commissioner of Multan ^Division. 

“ 1 . ORDER^ 

In this case the Commissioner has varied the order of the Deputy 

Commissioner appointing Sobha Singh to be Lambardar of Okara. The 
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SOBHA SINGH t?. HUKAM CHAND 

Deputy Ooinmisaioner in liis order stated that the person to be appointed 
a Lambardar should preferably be a Hindu if a Muhammadan were not 
available. After considering the claims of all the Muhammadan candidates 
and deciding against each one of them, the Deputy Commissioner appointed 
Sobha Singb as Lambardar giving him preference over another Hindu 
candidate Hukam Ghand* On appeal to the Commissioner, the Commissioner 
decided that Sobha Singh was a Sikh and not a Hindu and he, therefore, 
gave the appointment to the second choice of the Deputy Commissioner, 
namely, Hukam Ohand. In the appeal before me now it is alleged that 
the Commissioner is wrong in his finding that Sobha Singh is a Sikh 
and that in fact he is a Hindu, and, that, therefore, there is no reason 
why the Deputy Commissioner's order should have been varied. The 
whole question turns on whether Sobha Singh is or is not a Sikh. 
The main argument in favour of his being a Sikh, which is alleged 
by Hukam Chaiid and which has been accepted by the Commissioner, 
is the fact that in the electoral roll for the Legislative^ Council Sobha 
Singh^s name has been entered among the Sikhs. Sobha Singli replies 
to this that the electoral roll is an official publication and that ^he is 
not responsible for the entry of his name in the roll. When his name was 
entered he does not appear, however, to have refrained from exercising 
his right to vote for a Sikh candidate. I think that, although the matter 
is not altogether free from doubt, the Deputy Commissioner was right 
to treat Sobha Singh as Hindu and not a- Sikh. There is no allega- 
tion in the grounds of appeal that Sobha Singh was ever admitted into 
the Sikh religion and it is certain that at the present moment Sobha 
Singh is clean shaven and his hair is cut. Counsel for the respondent 
has himself admitted that among the Sikhs it is considered to be a 
great act of apostasy for a man once admitted to Sikhism to abandon 
the outward and visible signs of his race, Such a man is usually held 
in small esteem by his neighbours and the fact that he is an apostate is 
well known and not easily concealed. I have no doubt that if Sohha 
Singh had at any time taken the pahul the fact of his subsequent renun- 
ciation would have been treated as scandalous and it would not have 
been possible for him to conceal the fact that he was an apostate from the 
Sikh religion. It cannot be doubted that all the facts that are 
likely to tell against Sobha Singh have been very carefully examined by 
his opponent and nothing of this kind has been alleged against 
him. Although, therefore, Sobha Singh^s name appeared in the electoral 
roll as a Sikh and although Sobha Singh exercised his right to vote 
for a Sikh in consequence of the appearance of his name in the Sikh Elec- 
toral Eoll, I am of opinion that that fact is discounted by the non-appearance 
of his name in the roll of electors for Sikh Shrine, the roll on which 
a man s name can only be added on his declaring himself to be a 
Sikh. All the other facts available confirm me in the opinion that Sobh a 
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Singh is -undoubtedly a Hindu and I have no ‘ hesitation, .. therefore, in 
deciding that the 'Collector was right in selecting him as Lambardar, 
for in other ways, he is undoubtedly the best candidate. I accept the 
appeal and restore the ordef-of the Deputy Commissioner and Collector. 

The parties will pay '■their own costs. 

Appeal accepted* 

IN THE COURT OP THE PINANOIAL COMMISSIONER OP THE > 
■ PUNJAB; 

Revision Side. v ' ' Revenue. 

No, 205 of 1925-26. (Decided on 24-1-1927.) 

• • Barron^ F, C. , . • 

Abdul Khaliq Khan and dthers Ap>plicants 

Ch. Mohammad Ismail Khan ■ Other Side. 

Registration Act, S. 17~r agreement to sell land — if compulsorily 
registrable. , , 

. A^eements to se31 are not . compulsorily registrable under S. 17. 184 P. K. 1 8fc9; 
16 P. B. 1895 ; 8 P, E. 1916. foliWed. 

Case forwarded by theUpmmissipner of Lahore. 

1 ' U 1 ' A -v ' -ORDER#'';, . ^ ; 

> ' This * i^ * a- 'mutation c^bse forwarded by. the Commissioner of : Lahore 
for ' the’ revision of’ the order ;of the Sheikhupura, . vdeclining to . entertain 
ah appeal againSt thesfi, the Settlement Naib Tahsildar dated, the 5th 
Cctober 19^25-f sttnctionin^ the niutation*of isguares .of land in ichajk 65/ 
IB m the Nankano ’‘Tahsffli fin favour of Chu Mohammad Ismail Khan, as 
against Abdul Khaliq f Khan etc. sons of Haji Abdul Haq Khan, Pathan 
of Parang, District Peshawar# After hearing counsel on both sides I. reserved 
Orders as I was doubtful whether I was in agreement with the Gommis- 
sicnehs view of the case. ... 

Haji Abdul Haq Khan was the original Abadkar of the 5 squares of 
land in question. The case for Ch. Mohammad Ismail Khan was that on 
14th Deceraber, 19 i 6, Haji Abdul Haq Khan agreed to sell 
to acquire proprietary rights in this tenancy and that 
agreement Oh. Mohammad Ismail paid Haji Abdul Haq 
phdertook of payment of the sum of Rs. 10,000 due in 

to Government for the purchase of tenancy. The Commissioner has held 
that the agreement to sell being an unregistered deed was inadmissible 
in evidence, but this is not the case. It has frequently been held in 
the Punjab Chief Court that such agreements to sell are not compulsorily 
registrable' S. 17' of the Regi^ration Act — ^sOe ‘Fartab Singh 
V. Kardin Chand { 1 ) Imam Raksh ' Kfban y, Khram Shah and others (2) 
aisid’ Seraf Alt JShah w;' J^ganAdr Singh and another (3^ this document 
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1$ admissible in evidence without being i^egistered, havee xamined various 
other documents produced by counsel for the respondent. The first 
is a receipt dated 29th November, 1916, for Es. 1,000 as earnest-money 
for the purchase of 5 squares of land received by Haji Abdul Haq Khan 
from Ch. Mohammad Ismail Khan through his agent Ahmad Khan. The 
second receipt bears the same date as the agreement to sell, and achnow- 
ledges the receipt of Es. 3,000 — Es. 2,000 in cash and Es. 1,000 the earnest- 
money as above. The third receipt is dated the 31st January 1917 and 
is for Es. 3,000 paid by Oh. Mohammad Ismail Khan to Haji Abdul 
Haq Khan through his agent Ahmad Khan, thus completing the Es. 6,000 
which Haji Abdul Haq Khan was to receive under the agreement to sell. 
Then there are various receipts from the Jaranwala Tahsil regarding the 
payment of instalments of the purchase money each of the amount of 
Es. 838-5“2 lodged at the Tahsil on various dates in 1918, 1919 and 

1920 in the name of Haji Abdul Haq Khan by Oh. Mohammad Ismail 
Khan or his brother Ghulam Qadir Khan. These receipts.^would not be 
in the possession of the respondent unless he had, as he alleges, acquired 
the right to purchase the proprietary rights in the land from Haji 
Abdul Haq Khan. Then we have the settlement record of 1919-20 and 
the Jamahandi of 1923-24 in which though Haji Abdul Haq Khan^sname 
continued to be entered in the Malguzar^s column, the cultivation of the 
land was conducted by Ghulam Qadir Khan, brother of the respondent 
through various subordinate tenants. All this documentary evidence goes 
to show that the facts of the case are that Haji Abdui Haq Khan, who 
died in the beginning of 1925, after he had received the Es. 6,000 in 
December 1916, and January 1917, retired to his village Parang 

in the Peshwar District and took no further interst in this 

land, and severed his connection from it. These mutation 
proceedings began in November 1921 after payment of the instalments of 
tjie purchase money by the respondent. In. April 1922 interrogatories were 
sent to the Haji to which he replied denying the allegation that’ he had 
sold the land, but he took no steps to be present or to be represented by 
his sons during the mutation proceedings, thus confirming the view that 
he regarded his connection with the land at an end. He certainly was 
not in possession of it in 1919 or 1923-24. The order sanctioning the mu- 
tation was passed on 5th October 1924 and no appeal was lodged up to 15th 
July, 1925. It is not quite clear whether the Haji who lived for some months 
after the date of mutation order received intimation of it or not. His sons, 
who are the appellants, of course deny receipt of any such intimation, but 
this does not seem to me to be veiy material considering the facts of the 
case and the severance of the Hajf s connection with the land since the 
end of 1916. 

To direct furfcher enquiry into the matter would only be a waste of 
time and cause unnecessary expense to the parties. 



Mevision rejected. 


IN THE COUET OF THE FINANCIAL COMMISSIONER OP THE 

PUNJAB, 

4 n X Revenue. 

Appellate Side. 

No. 18 of 1926-27. (Decided on 20-10-1927.) 

King, F, O'. 

Oh, Ahib Singh 

Versus 

Pandit Rishi Parkash 

ZaAdar— promoting a Sufedposh— opportunity 

Whenever an opportunity arises £or promoting a Sufedp 
t the ooDoxtunity should be taken. 

ier of the Commissioner of Ambala Division. 

ORDER. 

for decision in this case is whether the Commission- 
order of Deputy Commissioner appointing 
^ the death of R. S. Pandit Eahi Datta 

has written a very careful order and 
- ■ L. His facts are in no 

order, hut the •Commissioner has 
been attached to the fact that Rishi 
of land than- Amir 
On the other hand 


Appellant 


The only question 
er was justified in upsetting the 
Amir Singh to the Zaildari vacated by 
Singh . The Deputy Commissioner L. 
has summed up the respective merits of the two men, 
way impugned hy the Commissioner’s 
thought that greater weight should have 
Parkash, respondent, owns a very muc 
Singh and that his father was a good Zaildar. 
Amir Singh himself has done good military services 
and whenever an opportunity arises for promoting a S 
dar, it is well that that opportunity should be taken, 
relevant to bring into account the fact that Gaur Bn 
appointed Zaildms in other Zails of the district or i 
wards are due to Caur Brahmans for their loyal serv 
We have to consider the question of this Zail alom 
the whole district. I am of opinion that the Comn 


43 


MST. BHOLI V. MUNSHI MAN SINGH 

IN THE OOTJET OP THE FINANCIAL COMMISSIONEE OF THE 

PUNJAB. 

Bevision Side. Eevenue. 

No. 61 of l?26-27 (Decided on 21-3-1927.) 

King, F. G. 

Mst. Bholi and Others Apllicants 

: Verstis 

MraSHi Mas Singh and others Other Side. 

Punjab Tenancy Act, S. 88. C. P. C. (Act V of 1908), O. 22. r. 6— 
joint and several relief against all defendants— death of one defendant — 
legal representatives not brought on record within time— suit, if abates 
against all— minority of plaintiffs— no bar for limitation. 

Where a suit is instituted against all defendants jointly and severally and one 
of the defendants dies and his legal representatives are not brought on record in time, 
the suit abat.es against all The minority of plaintiffs is no bar against the running of 
limitation. 

Eevision against the order of the Commissioner of Ambala. 

OBDER (24th February, 1927). 

Rejected. There has been no mistake in jurisdiction. 

ORDER (21st March, 1927). 

Dr. Gokal Chand Naurang personally asked me for permission to argue 
this case again before me and he assured me that there really had been a 
defect in jurisdiction. I have, therefore, sent for all the files and have 
again carefully considered the matter. 

The whole question turns on whether the suit can be held to have 
abated in accordance with 0. 22. r, 6. It is to my mind quite clear 

that the hearing of this suit had not been completed before' the trial court, 
when one of the defendants died and therefore 0* 22, r. 6 clearly 

applies. The second point raised by Dr. Gokal Chand Naurang was that 
even after the suit abtated it should have been held to have abtated only 
with respect to the defendant who had actually died. He argued that the 
suit was not against the defendants jointly and severally, As to this point 
reference to the plaint clearly shows that it was intended to be against all 
defendants jointly and severally and, therefore, abatement cannot be held 
to be with respect to one defendant only but must affect all the defendants. 
Finally Dr. Gokal Chand Naurang argued that because some of the plain-* 
tiffs were minors, therefore, the period of limitation for abatement would 
not run until they had become of age. I do not agree with this. The suit 
was brought by the next friend of the minors and the next friend is responsi- 
ble on behalf of the minors for the proper conduct of the suit. 

I see no reason to review my order of the 24th February 1927. 


JPetitio7i 7^ejected. 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side. Heveuue. 

2 ^ 0 . 77 of 1926-27 (Decided on 24'10'’1927). 

^King, F. O. 

Rai Faiz Mohammad Khan Appellant 

Versus 

Crown Bespondent. 

Punjab Land ftevenue Act, S. 13 (D—Collector s order modified on 
appeal by the Commissioner^ — no appeal therefrom to Financial Commis- 
sioner. ' 

No second appeal can lie, when the Collector’s order has been modified by the 
Commissioner in appellant’s favour. The only person who can prefer a second appeal 
to the Financial Commissioner is the person against whom the lower Appellate 
Court’s order on appeal operates. 

Appeal from the order of Commissioner, Jullundur Division. 

ORDER. 

This is not an appeal. It is really an application for revision of an 
order passed by the Commissioner in appeal to him. The Commissioner) 
confirmed the finding of the Collector that water rate was due, 
but , he reduced the amount of water rate to be paid. That is to say 
that both Oommlssiohera are in agreement that water rate is due. On this 
point no \ appeal lies. Further the only modification made by the 
' Commissioner is in favour of the petitioner. It is doubtful whether a farther 
appeal lies against such an order. The petitioner as a result of his appeal 
to the Commissioner is better off in consequence of the Commissioner's order 
than he would have been if the Commissioner had simply confii’med the 
Collector's order. If the Collector's order had been confirmed no appeal 
would , ^ lie to the Financial Commissioner (proviso (z) to S. 13 of 
the Land Revenue Act.) It seems to follow ex majori that no appeal 
can lie when the Collector's order is modified in the appellant's favour. 
He cannot be in a better position to appeal when part of his appeal has 
been granted than he would be to appeal if the whole appeal had been 
refused. The person who Oan prefer a second appeal to the Financial 
. Commissioner is the person against whom the lower Appellete Court's order 
on appeal operates. I treat the petition as an application for revision and I 
refese , to interfere . 
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IN THE OOTJBT OE THE EINANOIAL OQMMISSIONEE OF THE 

PUNJAB. : 

Appellate Side. Eevenue. 

No. 71 of 1926-27. (Decided on 20-10*1927). 

King. F. a 

Captain Kabul Singh Bahadue Appellant 

VerstiB . ‘ . 

ErSALDAR Khan Respondent 

Zaildar — appointment of — Collector s decision not to be upset except 
on special grounds—communal consideration—if proper. 

When the Collector has chosen a man for the appointment of Zaildar, his decision 
should not be upset except on strong grounds. In cases of this kind it is 

inadvisable to take into consideration the eonimunal question or rather to give th3 

communal question undue 'weight. 

Appeal from the order of the Coinniissioiier of Multan Division. 

OEDEB. 

This is a case in which there is no obvious reason for which the 
Deputy Oommissioner's order should have been reversed, It is true that 
the qualifications of the candidates are equal, and that it is desirable to give 
some representation to the Mohammedans. All these matters were before 
the Deputy Commissioner when he reached his decision, and it is purely 
a matter o| opinion whether the Deputy Commissioner was or was not 
right in choosing Captain Kabul Singh. It is, however, a well established 
principle of this Court' that when the Collector has chosen a man for the 
appointment of Zaildar his decision should not be upset except on strong 
grounds. The Commissioner in his order has quoted the ruling of this Court 
in case No. 28 of 1922-2B, JSfanak Singh v. Bhola Singh (l), but that case 
is to be distinguished from the case now under consideration, because there 
were reasons which seemed plain why the Deputy Commissioner's order should 
be upset. I cannot find those or similar reasons in the present case. ^ 

I agree with the Deputy Commissioner in tiinMn^^ ^aii ooh- 

taining a large number of Military land-holders, it is advisable in making 
an appointment of this kind to choose the senior man, other things being 
equal. It is also, I think, inadvisable to take into consideration the communal 
question or rather to give the communal question undue weight. 

The Commissioner was influenced by the fact that the 'Deputy Com 
missioner had been in the district for only 10 days when he passed his 
order. That, of course, is a material fact which can be taken into consider 
ation if the Deputy Commissioner s order was manifestly wrong. I am, 
however, not convinced that his order was wrong. 

It has been alleged that the respondent, Nur Khan, does not live in th 
(C) 1924 3 L. L, T. 13 : 1923 P. 0, b, 3 fEev.). 
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Zail and that most of his duties are preformed by his son who acts as his 
substitute. This has been denied in a somewhat half-hearted manner, but 
it is admitted that Nur Khan has frequently to go to Rawalpindi, where, 
he says, he has public duties to attend to. On the other hand. Captain Kabul 
Singh is resident in the Zail and during the time he was acting as Zaildar he 
appears to have done well. 

After a full consideration of all the facts, I am of opinion that the 
circumstances were not such as to justify the Deputy Commissioner's order 
being upset. I accept the appeal, confirm the order of the Collector and 
cancel that of the Commissioner. Parties wdll bear their own costs. 

Api'ieal accepted. 


IN THE COURT OP THE PINANGIAL COMMISSIONER OP THE 

PUNJAB. 

Revision Side. Revenue 

No, 22 of 1927- 28. (Decided on 2-12-1927), 

King F* C. 

BUDHA SiKGH and another Applicants 

Ve7'sus 

Sabup Singh and others Other side 

Punjab Tencancy Act, S. 84 — Revision — mistake in the quipstion of 
limitation— -whether ground, for. 

Held* that a mere mistake in the question of limitation cannot be held to be 
cdthear an . illegality or a material irregularity and that it would not justify interference 

T Revision from the order of Collector of Amritsar, forwarded by Oom- 
missoner of Lahore Division, with his opinion. 

ORDER. 

The Commissioner of Lahore has reported these three appeals to me, 
under the provisions of S. 84, sub-section (3) of the Tenancy Act, 
XVI of 1887, and has recommended that I should exercise the powers of 
revision which I have under sub-section (5^ of the same section. Sub- 
section (5) lays down that the Pinancial Commissioner may interfere with 
any decree on any ground on which the High Court in the exercise of its 
revisional jurisdiction may under the law for the time being in force 
interfere with the decree of a Civil Court. The law under which the High 
Court may interfere in exercise of its powers of revision is laid down in 
S. 116 of the Civil Procedure Code, and this section corresponds with 
S, 622 of the old Code, The section lays down that the High Court 
, f may interfere on one of three grounds : — 

(a) if a subordinate court has exercised a jurisdiction not vested 
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in it ; _ _ . 

(6) if it has failed to exercise a jurisdiction vested in it, and 
if it has acted in the exercise of its jurisdiction illegally or 
with material irregularity. 

Now it is obvious that the first two grounds of interference do not 
exist in this case. There-has been no refnsal to exercise jurisdiction and 
no improper use of jurisdiction. It remains to determine whether it can 
be said that the lower Appellate Court and the Original Court can be said 
to have acted in the exercise of their jurisdiction illegaUy or with material 
irregularity. The leading case on the subject is the case of Amar Hussain 
Khan V. Sheo Bakhsh Singh (l). The decision there is given in the 
following words: “The question then is, did the judges of^the Lower 
Courts in this case in the exercise of their jurisdiction, act illegally or 
with material irregularity ? It appears that they had perfect jurisdic 
to decide the question which was before them, and they did decide it. 
Whether they decided it rightly or wrongly they had jurisdiction to decide 
the case ; and even if they decided wrongly, they did not exercise their 
jurisdiction illegally or with material irregularity.” This rule of law has 
been settled for many years and has itself led to numerous decisions on the 
question of what is or what is not a material irregularity. The decisions 
are sometimes conflicting. The weight of the decisions seems to be that 
‘*the section applies to jurisdiction alone, the irregular exercise of it or the 
illegal assumption of it. The section is not directed against conclusions 
of law or fact in which the question of jurisdiction is not involved/^ If 
this interpretation of the law is correct, and I believe that it is correct, 
then it does not seem to me that a mere mistake in the question of limita- 
tion can be held to be either an illegality or a mateial irregularity such 
as would justify the interference of a High Court under S. 115 of the 
Civil Procedure Code (and consequently my interference under S. 84 
(5) of the Punjab Tenancy Act, XVI of 1887). For this reason, it is not 
necessary for me to discuss the nicely balanced arguments whether the suit 
fails under Article 2 of the Schedule of the Punjab Act. I of 1920. or under 
Article 120 or 144 of Act IX of 1908. 

The application for revision is refused. 


'U 11 CsL8. 


Applicdiion refused. 
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IN THE COURT OP THE PINANOIAL COMMISSIONER OP THE 

PUNJAB. 

Appellate Side EeveBiie. 

No- 19 of 1926-27. (Decided on 28*1-1927). 

King, F. O. 

Rattan Singh Appellant 

YeTs^iB 

Nabanjan Singh Respondent 

Lambardar — appointment of — near relation dismissed for bad 
livelihood — is no bar to— ^opening of the history sheet in the police — 

serious di^ualification. 

Held, that the dismissal of a near relative for bad Hveliliood is in itself 
no bar to appointment as Lambardar. Held further, that, as a person whose 
conduct is so suspicious that it is necessary for the police to open his history 
sheet, would not ordinarily be retained as a Lambardar, it follows that such 
a person should not ^ordinarily be appointed a Lambardar. 

Appeal against the order of the Commissioner of Jullundur Division. 

ORDER. 


In this case the Oolleetor has passed over the claims of Naranjan 
Singh for two reasons (l) because he is nearly related to the Lambardarj 
who has been dismissed for bad livelih:>od, and (2) because he has had 
his history sheet opened in Police Static n Mamdot. 


. The Commissioner in dealing with the matter has decided quite 
rightly that the offence for which Jugraj Singh, the former Lambar- 
dar,' was dismissed ^“was not of such a nature as to “ debar the 
; , ; appellant froin his Hghts and he has therefore appointed Naranjan Singh 
to he Lambardar in place of Jugraj Singh dismissed. The Commissioner 
has'not in ' his order noticed the second point which is that Naranjan 
Singh himself has had his history sheet opened and may, therefore, 

reasonably be suspected to be of bad character. It seems to me that a 
person whose conduct is so suspicious that it is necessary for the Police 
to open his history sheet would not ordinarily be retained as a Lambar- 
dar and it follows that such a person should not ordinarily be appointed 
a Lambardar. It is possible, however, that the history sheet which has 
been opened is in some way defective and for this r eason the Commissioner 
has not thought it right to accept it as a justification for overlooking 
the rights of Naranjan Singh. The matter should be clearly decided 
» 1 - in the Commissioner’s order. 

I*; ? V " I, therefore, accept this petition of appeal and I return the case to 
■’ the Commissioner with the request that he will make a fresh decision 
considering the fact that Naranjan Singh^s history sheet has 
The costs of this appeal would follow the final result. 

■ . ' ' ’ ' ■' ' ’ . " : ■: > ' ' Appeal accepted^ 


' i’;. 
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IN THE COURT OF THE FINANGIAL OOMMISSIONER OF THE 

PUNJAB-. 

Revision Side- . Reyenue. 

No. 3 of 1927-'28. (Decided on, 26-1M927). 

King, F.C. 

Asa Sm&H Applicant. 

Versus 

Jawala Singh Respondent. 

Lamberdar — Succession— hereditary claim— absence — no dis- 

qualification. 

Held, that the dictum that a son has ei preferential claim to a'grandson is 
wrong. Held also, that the mere fact that ’a man is an absentee ora Lambar- 
ar elsewhere does not exclude him from succession. 

Revision against the order of the Oommiasioner, Lahore Division. 

ORDER. (14-10-27') 

I think that the Commissioner’s proviso that Asa Singh shall succeed 
Jawala Singh is ultra vires. The Collector’s dictum that a son has a pre- 
ferential claim to a grandson is of course wrong. The mere fact that a 


IN THE COURT OP THE FINANCIAL OOMMISISONER OF THE 

PUNJAB. 

Appellate Side. Revenue. 

No. 52 of 1926-27. (Decided on 3-1 M927.) 

King, F, C. 

Kesab Singh Appellant 

Versus 

Meek Raj Respondent. 
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Irom^foSaS LmWar to otmTssUotr aS l 

dar in preference to tlie man apisowte^ J 

'.. V... made an obvious mistake 

iL Tke- j ':^i3Jkrai 

“ «b«,a« ia tia i.«.i. 1». .»a. 

Oommissioner in his order, only desoen- 
T»ndb»|fiei^ .quote^j ^ consideration. Excluding 

dants to tire male line must ^l,y he should be 

Kulfeto^'k 'dlaims of relationship appointed by the Deputy 

be lambatdar. . Aw^al accepted. 



CURRENT 


Puiij&b Csiss-Lftw 

part c. 

Revenue Rulings 


1928. 


IN THE 

COUBT OE THE FINANCIAL COMMISSIONER OF THE 
PUNJAB. 

Appellate 

No. 13 of 1927-28. (Decided on 4-1-1928) 

Revenue. 


Miles IrvinQi 0. 


Bagh Din 

.. 

Appe llani . 

Versus 

Karam Dad 

Respondent 


ZaiHar— Appointment by Collector to be upheld as far as possible. 


Appointments made to tlie post of zaildar or sufedposh by Collector should, 
as far as possible, be upheld on appeal both because the local officer is presumed 
to have a better knowledge of the merits of the respective candidates and also 
because it is most undesirable to encourage appeals against orders in this class 
of cases. 

Naib zaildar— application after appointed date— power of Collector 

to' appoint., . . 

A person who being properly qualified appears before tbe Collector and is 
admitted by bim as a candidate may be appointed by him, even though such 
person has not api^lied within the date appointed. 

Zaildari — appeal — party to bring whole case at first possible occa- 
giQH— -accusation of tnal practice against revenue authorities to be 
brought on record in form of a petition. 

It is the duty of a party to a case to bring forward the whole of his case at 
the first possible occasion. A grave accusation of mal-practice on the part of the 
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revenue autliorities responsible for the preparation of the case should be brought 
on the record in the form of a petition. 

Appeal from the order of the Oommissioner of Multan, 



who being properly qualified appears before the Collector and is admitted 
by him as a candidate may be appointed by him. 

Now as regards the allegation of sharp practice, there is nothing to 
show that it took place more than the facts 


The view of the case which I take is that the relative merits of 
the two candidates may be ignored. Taken by themselves they 
clearly do not afford a ground for interference with the Collector’s 
order in the light of the principles which I have above quoted. In 
order to enable me to uphold the Commissioner’s order I should 
have to go beyond what he has found and find clearly that Bagh 
Din has disqualified himself by becoming a party to sharp practice. 
This I am not prepared to do on the record. 


A further point is that the whole plea of sharp practice ig an 
afterthought raised for the first time in the Appellate Court and not 


EACH DIN t;, KAEAM DAD. 


(a) 

( 5 ) 


that the case was delayed, 

that it was in Bagh Din’s interests that it should be delayed, 


(c) that the Revenue Assistant’s father owns land in Bagh Din’s 
Chak, a fact which he frankly brought to light, and is also of his biradari 
which apparently only means that they both belong to the Ahmadiya per- 
suasion. These are very unsafe grounds on which I base a conclusion that 
gravely affects the credit of a Gazetted Offieer, The case was adjourned 
six times for want of a statement of area by tribes. It is a mere assump- 
tion that this wag a mere blind due to the interference of the Revenue 
Assistant. Moreover had the case been kept waitihg for Bagh Din it 
would have been natural to expect that it would have been sent up with 
the missing statement as soon as Bagh Din was eligible. But it was not 
sent up until two months after Bagh Dia was eligible and then the state- 
ment was not ready. The facts are perfectly consistent with the theory 
that the case was one of those delays which are only too common and that 
Bagh Din took the opportunity of it to come in as soon as he found that he 
had a chance of being eligible. And finally no sharp practice was neces- 
sary. Bagh Din could have at any time said that his Lambardari case 
was pending and asked that the Naib-Zaildari be held up till it was settled, 
and he would have made a perfectly reasonable request. And in point 
of fact the Commissioner has not come to a definite finding that there 
was sharp practice committed. After relating the facts he goes on to 
discuss the relative merits of the candidates and finishes by saying in 
general terms that the circumstances of the case require that Karam Dad 
should not be ousted ” in favour of Bagh Din. 
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so far as the record or judgment show brought up, as it should have 
been, before the Collector. It is the duty of a party to a case to 
bring forward the whole of his case at the first possible occasion, 
and in this case one has a right to expect that a grave accusation 
of OTflZ-practice on the part of the revenue authorities responsible for 
the preparation of the case should be brought on the record in the 
form of a petition. 

For all these reasons I am unable to agree that a case has been 
established for interference with the Collector’s order. I accept the 
appeal and appoint Bagh Din. 

Each party to bear its own costs. 

accepted. 


IN THE COUET OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Revenue. 

No. 10 of 1927-28. (Decided on 4-14928) 

Miles Irving, F. C. 

Sobh:a Ram ... •• ••• Appellant. 

' ' ' ' Versus 

... - - Respondent 

Lam)bardar---Colle€toi’'s choice — dismissal for being involved in 
debts — grandson gifted with land not a suitable choice. 

The grandson of Lambardar dismissed on account of debts is not a suitable 
choice for the vacant post, merely because he has been gifted with land by his 
grandfather for the purpose. 

Appeal from the order of the Commissioner of Jullundnr. 

OKDER, 

Gobindmal Lambardar was dismissed on account of insolvency 
and in order to secure the Lambardari for his grandson gifted to him 
b7 higJias oi The Collector lefnsed to appoint Girdhari Lai partly 

because the land gifted had been attached, partly because he doubted 
whether its value was sufficient to secure the land revenue and partly on 
the general ground that it wa^ unsuitable to appoint a bankrupt’s grand- 
son, when it i8:1ioi;§ertairi^'iSvJi^fher he will be left in possession of what 



PAETAP SINGH v. MANGAL SINGH. ^ 

* i,a= The Commissioner has reversed this decision 

little ‘ u ih. «c«.d ,r«««a Mi.s tlet the ™1.. el the 

f"/ ffi .ieerroever the l»d re.eme, bet it i. »ot enough to .how thjs. 
Gobindamal, dismissed because he was seriously embarrased 

‘e%ec.;et the l-d revenne b, the difflenl. p.oee.. of of ^Now, 

if Gobindamal was and apparently IS embairase y He 

how we can regard that his minor gran tj^at the 

must share the fortune of his fami y. , ’ becomes a suitable 

lZ!=n»d^ZZhet\.rSer 

Ram Lambardar. Parties will bear their own costs. 

Appeal accepted. 


m THE 
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COURT OP THE PINANCIAL COMMISSIONER OP THE 
PUNJAB. 


Revenue. 


No. 70 of 


1926-27. (Decided on 6. 1.1928). 
Milts Irving, F. 0. 


pAKTAP Singh 


, . Appellant. 


Versus 


_ ... Respondent. 

MANGAIeSipH 

Lambardar-Zaildari and Lambardari cases— party holding up a 
part of case for Appellate Court-not to be encouraged-Collector’s 
choice-person having superior daim regarding matters m rule 13 ot 

Land Revenue— selected by Collector— reversal by Commissioner 

Collector’s order to be restored. 

M -was not related to the deceased Lamabardar in the degree contemplated 
by Land Eevenue Rule 17 (ii; (a) ; but belonged to biradri which constituted a 
,..lain> to be considered. P.S. had claims superior to M as regards matters reter- 
red to in rule 16, viz., the ex tent .oinmpfiife.Jsm3aoeaj:ei^^^ ..personal, influ- 
ence, The Collector appointed P. S. but the Commissioner reversed that order 
Sa'appoited M. Held, that the superiority of P. S. in all other points shmild be 
allowed to w^eigh against tlie hereditary claim of especially when r. b. ib 
the Collector’s choice and that the Commissioner’s order should he reversech 



village 


aad rffioi 


village 
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—Held further, that it is the duty of a party to a case to state the whole of his 
case at the first possible occasion. There is a legrettahle tendency in zaildari and 
lambardari cases for applicants to hold up a part of their case for the Appellate 
Court and it should not be encouraged. 

Appeal from the order of the Commissioner of Ambala, 

ORDER. 

There is a vacancy of Lambardari in the village of Nagla. 

ia chiefly owned by Hmdu KatgarliJafs bafc partly also by Siddhu 

dars. There were two Katgarh Lamhardars out of whom one died and 
in hia place the Collector appointed a representative of the Jagirdars. 
The Oommisaioner reversed his order on the following grounds:—" 

(а) beyond the family of Jagirdars there are no Jat Sikhs in the 
village: 

(б) Partap Singh owns land only by purchase without a share in the 
Shamilat: 

(c) a Mahzar Nama was presented to his Court objecting to the appoint- 
ment of Partap Singh, and 

(d) the other Lambardari is held by Hindu Rajputs. Of these I may 
at once dismiss the fourth, the other LamhardariB a Hindu Jat As 
regards the third, I object on principle to the introduction of new matter xn 
the appellate Court, It is the duty of a party to a case to 

of his case at the first possible occasion- There is a 

in Zaxldanmd. Lambardari cases for applicants to hold up a part of 
their case for the Appellate Court, and it should not be encouraged. As 
their case to it ig QOt the case that Partap Singh owns land 

regards tne s t*- * f f in Patti Baru, where the Lambardari is 

only by _ acauired by purchase without a share in the 

vacant, ne a . / Aufcsida both pattis described as ancestral 


he deceased Lamhardar in 
) 17 (n) (a) but does belong 
ntioned in rule 15, does, in 
I among other matters. But 
> in rale 15, the extent of 
snce, the claims of Partap 
Jagirdar in the estate and 
mtly takes place between a 
ary representative of the 



JODH SINGH 17. CROWN. ^ 

If it was, as imsgiiied by the Commissioner, the case 
; of Fartap Singh would take away from the proprie- 
ly Laral)ardar% I would rank membership of this 
as it continues to possess one, I think it is in some 
hat the Jagirdars should be represented, and having 
irs laid down in rule 15 it is, I think, fair to allow the 
p Singh in all other points to outweigh the faint heredi' 
1 Singh especially when Partap Singh, is the Collec- 
refore, reversing the Commissioner’s order, appoint 


Order reversed^ 


IN THE COURT OF THE PINANCIAL COMMISSIONER OF THE 

PUNJAB. : 

' : Revenue. , 

No, 18 of 1927-28, (Decided on 54-1928). 

Miles Irving rF,C. 

JodbSikbe .. ... .. JW'W 

Versus 

^ , Respon'ident. 

Orowk 

Fundamental Rule 56 (b)-ministerial servant of 55-duty _cf 
Deputy Commissioner’s wishing to have such servant till 60 app ion 
by Deputy Commissioner for extension— order of refusal by Com- 

missioner— ‘Void ah initio. 

Under Fundamental Ride 66 (b).. a ministerial servant -who bas reached tbe 
age of 55 may be retained up to the age oi 60, or may be redinred to reto. It 

the Deputy Commissioner wishes to retain him tiU 60, he has to do nothing , u 
where a Deputy Commissioner applies giiite unnecessarily for extension and the 


Appellate 
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ig go it was quite unnecessary for 
ipply for an extension. If the De 
ain him he had only to do nothing 
sone on till he was 60 


miesioner to a 
wislied to ret: 
wotild have a^ 

The rule, 

Oommissioner 
sent np a quite unneceesary appiicanuu 

Commissioner refused to give. 

I feel that I must regard proceedin 
tion as void ab inUio. It might be arg 
Commissioner’s refusal to give an extensio 
But that would not be quite fair. The re 
is not the same as the denial of sometl 
follow that if the Deputy Commissioner 
case the Commissioner would have interie 
T feel bound to accept tl 


mmissioner will now, if he still wishes to retain 
p the certificate required by Chief Secretary s 
3 dated ist July 1927. There is absolutely no 
tmissioner should not call on his Deputy Corn- 
copies of all such certificates or of certificates rela- 
class of government servant, and suo motu requiring 
servant between the age of 55 and 60 to retire and 
is nothing in this order to prevent him re- 
gh to retire. But the order must take this form and 
1 to grant an extension. 

Appeal accepted, 


^ THE EINANCIAL COMMISSIONER OE THE 
PUNJAB. 

Revenue 

of 1927-28. (Decided on 7-1-1928.) 

Miles Irving, F. C. 

Applicant* 

Verms 

Oihetside, 



Tlie Negi of Kotlii is not a Zaildar, but a Headman, There is no need lor 
him to be La]n])ardar of the patti and the succession is governed by Land 
Eeveiiue Rules 15 and 17 unless the Kopatti falls within certain jagirs. 

Revision from the order of the Oommissioaer of Jnllundur* 

ORDER. 

The Oom mission er has rejected the appeal. of N*sraiH Das against the. 
order of the Collector appointing Bhimi Ram as Negi. Narain Das 
applies for revision. 

As Bhimi Earn is not a Larabardar I have to decide whether a ISTegi 
is a Zaiidar ; as if a negi is a Zaildar, Bhimi Earn is not qualified. It 
appears from the Kulu Gazetteer page 145 that in the Settlement of 1913 
the Kothi was made the estate for the purposes of Land Revenue 
Rules 14, and ttds has been embodied in Land Revenue Rule 14 (tW* 
The Hegi of the kothi is, therefore, not a Zaildar, but a headman : there is 
no need for him to be Lambardar of the patti, and the succession is 
governed by Land Revenue Rules 15 and 17 unless the kothi falls within 
certain Jagirs which is not the ease* 

There is, therefore, nothing irregular in the appointment of 
Bhimi Ram. 

I am not prepared to interfere in revision, on the merits, in the 
Oollecto/s selection. 

Application rejected. 


IN THE OOTJRT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. ' '' \ " 


Revision Side Revenue. 

No. 47 of 1927-28. (Decided on 11-1-1928). 

Craikf F. 0. 

MAN0AI4 Singh ^Applica^it 

Versus 

UiiLKHA Singe and others Eespo7idents, 

Puniab Land Revenue Acl, S. 37— Mutation-order rejecting 
mutation— contrary order not to be passed within a few months* 

When an order rejecting mutation is passed, it is not right that a contrary 



10 PUNJAB CASE-LAW, PABT 0, [1928]. 

order affecting the same parties and same, land should he sanctioned, a few 
months later. If a party who has unsuccessfully applied for mutation is entitled 
to renew its application at intervals of a few months, there would be no finality 
a’bout such proceedings. 

— S. 37 (b) — Deere© time-barred^ wbelhar^ bipdiiig. 

Held, that a decree barred by time is not binding on the parties* 

— S, 37— Mutation order bad— setting aside ol. 

Held, that a mutation order, if intrinsically bad, should be set aside, though 
it has formed the basis of an order which is not in accordance with the entry 
ih the recofd of rights. 

Gage forwarded by the Commissioner of Lahore. 

OEDEE. 

The facts of this case do not appear clearly from the orders either 
of the Naib-Tahsildar dated 14fch of June, 1926, or of the Collector dated 
tbe 2nd of September, 1926, or in the reference from the Commissioner, 
dated the 29th of October, 1927. It is, therefore, desirable to recapitulate 
them briefly. 

The original owners of the land in dispute were Jiwan and Khiwan, 
sons of Dewa Singh Jat. During their minority their mother sold the 
land in dispute to the predecessors-in-interest of the present respondents, 
to whom I will refer as the Jcit vendees. This sale is alleged to have 
been ejected on the 12tb of March, 1890, but the exact date is immaterial; 
as it is agreed that the sale took place before 1899. 

Subsequently after Jiwan and Khiwan had attained their majority, 
they sold the same land by a registered deed, dated the 14th of June, 
1899, to Atma Singh, etc., the predecessors-in-interest of the present 
applicant, to whom I will refer as th© Kamboh vendees, 

In 1901, a civil suit was instituted by the original Jat vendees 
against the vendor and the subsequent Kamboh vendees to obtain posses- 
sion of the land. The suit was dismissed in the original Court, but on 
appeal the Divisional Judge granted 'a decree, dated the 1st of May, 
1902,. for possession of the land in favour of the original Jat vendees, on 
th© ground that the sale was for necessity and for the benefit of the minor 
proprietors and was binding on them. 

The case for the present applicant is that this decree was never 
executed and that the dej^reejhol^^rs obtained^ poe^ession^^ of;%© 

This'ls* denied "responcients, ^tbe*'Jrdi5 ’ vendees. They 

of October, 1904ramd 
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in piroof of this assertion have produced a copy of a receipt filed in the 
Civil Court by their predecesaor-in-interest (laher Singh), stating that he 
had obtained possession. It is alleged by oonnsel for respondents that 
the land was at that time uncultivated and situated in a joint holding in 
the proprietorship of a number of Jat owners. 

I do not consider that this receipt is sufficient proof that possession 
was ever obtained by the original Jat vendees in pursuance of the decree 
of the 1st of May, 1002. In my opinion this receipt was merely an 
attempt to evade the consequences of the Law of Limitation. It was, in 
fact, admitted -by both parties in the partition proceedings recently 

decided, tiat the decree Of May,. 1902. had not been oirecnted and that 
the brigidal Jat vendees had never obtained posssssioa. I o acoor 
dmgly that the decree of the Ist of May, 1902, is barred by time and is 
inoperative and that it is not a “decree binding on the parties whithin 
th® meaning of S* 37 {b) of Act XVII of 1887, 

Apparently, sometime in 1923, the anginal Jat vendees initiated 

partition proceedings on the basis of the decree of 1902. In t e ^course 
of these partition proceedings, both parties, as already ^ 

that the decree had never been executed. By aa or er, a»e ^ e ^ 
of November, 192.5, in Mutation No, -Oil, the Eevenue Officer rejected an 
application that aa entry should be made, showing possession in favour of 
the original Jat vendees, on the grouad that no effect had oeen Siven o 

the decree of 1902 and that possession had not, in fact, passed to the 

original Jut vendees. This order of the 24th of _Novemoer, 19.-5, was 
appealable, but no appeal appears to have been made. 

Later on in the course of the partition proceedings the Revenue 

uater on lu s, _ fresh mutation report for 

Assistant directed the Patwan P _ Eamboh 

orders. The Patwari^s report the. Other 

vendees were in possession and ^^at m^t^^ 

side had already been rejected, I PP , ,, j hnf 

1. *4.1. ^ Airiqtence of the decree ot jyuj, Dat 

Officer, both parties admitted the existence ui 

.u. .. 

po»essiMi tad nsTOr p>®«a 10 27tliofMay, 1926, dir.otod 

Eo„.o. by a. ord.r, “ " in oooo.do.oe 

ftta Ob ootry hold'lh.t ,h, vopdoo., if ..ii: 

r o.rj:T.bi .bo"! »---f “f “‘.br^Lr: 

Tb. mib.Tob.,d„, Sja,b by Old., d^od ^eJMb . 
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order, dated the 2!id of September, 1926. The Oollector held that the 
Revenue Asefstant’s order of the 27th of May, 1926, was fair. The 
Commissioner by his order of the 29 th of October, 1927, has referred 
the case to me with a recommendation that the order of the mutation 
of the 14th June, 1926, should be set aside. 

There are two arounds on which I consider that the order of 
the 14th June, 1926, cannot be allowed to stand. In the first place, the 
Oivil Courtis decree of the Ist of May, 1902, oa which it is based, is 
admittedly time-barred and is, therefore, as explained above, not binding 
on the parties within the meaning of Section 87 (b) of Act XVII of 
1887. In the second place, an order, rejecting mutation, having been passed 
on the 24th of November, 1926, it was not right that a contrary order, 
aftecting the same parties and the same land, should be sanotioned a 
few months later. If a party, who has unsuccessfully applied for mutation, 
is entitled to renew its application at intervals of a fe^7 months, there 
would be no finality about such proceedings* 

Counsel for the original vendees has stated, in the course of 
his arguments, that, during the course of the partition proceedings, an 
order, was passed on the 25th of September, 1923, by the Revenue 
Assistant, directing the Earahoh vendees, *vho objected to partition, to 
prove their title to the land in a Civil Court; but mo steps were taken 
by the Kamboh vendees in pursuance of this direction. Counsel has 
also stated that, on the 8th of June, 1927, an order was passed in 
the partition proceedings, granting the Jat vendees a share in the land, 
and has argued that, if I Set aside the mutation order of the 14th of June, 
'^1926, an anomalous situation will be created, there being two conflicting 
orders of Revenue Officers : (a) an order in the partition proceedings in 
favour of the Jat vendees, and (b) an entry in the record of rights in favour 
of the Kamboh vendees. 

I admit that an anomalous situation will arise. But the order in the 
partition proceedings in favoitr of the Jat vendees is the direct consequence 
of the mutation order of the i4feh June, 1926, which it is now sought to (be) 
set aside, and I cannot admit the proposition that a mutation order, if intrin- 
sicafly bad, should not be set aside merely because it has formed the basis 
of an order which will not be in accordance with the entry in the record of 
rights. 

:i ' For the reasons above stated I accept the revision, set aside the order 
of the Naib-Tahsildar, dated the 14th June, 1926, which sanotioned the 
removal of the names of the Kamboh vendees from the record of rights as 
pioprieto^^qf Ae liiAd in and substituted the namep of the Jat 

V it-’ ■ * 
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vendees, and direct that the entry existing in the record of the rights before 
the 14th of June, 1928, should be restored. Baspondents to bear the costs 
throughout* Costs in this Court Bs. 16, 

Revision accepted. 


IN THE OOTJET OP THE PINANOIAH COMMISSIONER OP THE 

PUNJAB. 


Revision Side. Revenue. 

No. 29 of 1927-28. (Decided on 11-1-1928.), 

Ctaik, F.Q. 

Sattar and another .. ... Applicants 

Versus 

Jfst. Jawai .. .. Respondent. 

Punjab Land Revenue Act, S. 36 — Revenue Officer not competent 
to substitute a n other order after several years. 

It would be a most dangerous doctrine to admit that several years after a 
mutation order has been passed, it is open to a Revenue Officer to substitute for 
it another and completely different order merely on the ground that the original 
order was mistaken. 13 L. L. T. 81 ref., 4 P. R. 1913 (Rev.) dist. 

Case forwarded by the Commissioner of Lahore. 


ORDER. 


This case has baeu referred to me by the Commissioner of the Lahore 
Division under Section 16, sub-section (3) of Act XVII of 1887, 

The facts are briefly as follows: — . 

Nur Ahmad, the father of the two applicants, died in 1918 and an 
order, sanctioning mutation in favour of two applicants, his two only surviv- 
ing sons, was passed on the 3rd of November, 1919. It should be noticed 
that the patwari’s report, on which this order was based, stated that the 
deceased had left two sons and a widow of another son who had predeceased 
his father; but the order made no reference to the widow. 


In 1926 the widow applied for the entry of her name in the Record of 
Rights as the proprietor of a one-third share of the property left by Nur 
Ahmad, on the ground that her name had been omitted from the mutation 
of 1919 by mistake. The Tahsildar's order of the 24th of December 1926 
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ganctiosiad mutation of a one-third share in favour of the mdow. The 
order contained the following sentence 

“Sattar and Shahab taslim harte hain keh Mussammat Jowai apne 
miitwaffi shohar Jalal ke haq men baithi hui hai/' 

The two applicants appealed to the Collector against the Tahsildar^s 
order, but their appeM t^iras dismissed by the Collector’s Order of the 11th 
of February, 1927. 

In referring the case for revision, the Commissioner has cited the 
decision, dated the 15th of December, 1924, of my predecessor, Mr. King, 
in Ohhittar v. Are Htilnaali. (1). In that case Mr. King remarked, No 
question of correction can arise in a case like this, where one party objects 
strongly to the new entry, ff there has, in fact, been a mistake made 
o^ibg to the mutation order, and, if that mistake has been incorporated ih 
the revenue records, the only way to correct the mistake is by way of a 
regular suit. Proceedings such as those now under revision are . entirely 
iri^^fehlar/^ 

I am Of bpinion that similar considerations apply to the present case, 
and that the Tahsildar was hot justified in passing his order of 24t^ of 
December, 1926, modifying the original orders of the 3rd of November, 1919, 
as no new fact has been proved or admitted, as required bv Section 37 (a) 
of the Punjab Land Revenue Act* The sentence from the Fatwan^s report, 
which I have qu6¥ed above, merely amounts to ah admission on behalf of 
the two applicants that .Mussammat Jowai had not re-married. It cannot 
he taken ae eq,uivalent to an admission that she is entitled to the share of 
“I her deceased husband. Apart from this, the order of the 3rd of November 
1919, whether right or wrong, was appealable and no appeal was made. 
Consequently, that order became final, so far as the courts of Revenue 
Officers are concerned, though the respondent had her remedy in a civil 
court. It would be a most dangerous doctrine to admit that several years 
after a.mutation order has been passed, it is open to a Revenue Officer to sub- 
sUtute for it another and completely different order, merely oo the ground 
that the original order was mistaken. To allow this to be done> would open 
a very wide door to corrupt 'practices on the part of the subordinate 
revenue officials. The present case i$ clearly distinguishable from that 
discussed in Taja v. Karam Ali (2). 

Counsel for respondent has referred me to Section 16, sub-section (4), 
of Act XVII of 1887, and has pointed out that, if I am satisfied that the order 
ol 24th December, 1926 is substantially just, I have entire discretion to 
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allow it to stand, even if I consider that it is based oe an erroiieous view 
of the law. He urges that the respondent is a poor widow with a daughter 
to support, that she is entirely depeodent on the; land :nowJn 
has BO salEcient means to enable her to institute a civil suit in regard to 
it. I am not, however, impressed by this argument, which is practically 
When questioned by me^ both the applicants stated 
-0 willing to give the respoadent reasonable maintanance out 

The respondent, on the other 


an appeal to my pity 
that they w. 

of the property and were, in fact, doing so 
hand, stated emphatically that she did not desire maintenance, but to estab- 
lish her proprietary right in the land. 

Another argument put forward. by counsel for the respondent was that 
the Tahsildar’s order of the 24th December, 1926 was merely one, review- 
ing the Order of his predecessor under Section 16 (f) of the Act, It is 
sufficient answer to this argument to point out that the Tah&ildar had not 
obtained the previous sanction of the Collector as required by proviso (a) 
to that section. 

For the reasons stated above r accept the revision, and set aside the 
mutation order passed by the Tahsildar, Eai Sahib Lala Mathra Das, on 
the 24th of December, 1926, and direct that the entry in the Record of 
Rights, existing before that date, should be restored. The respondent 
must bear the costs throughout, Costs in this court will be Rs* 16. 

Eevisiooi accepted. 


IN THE COURT OE THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

[j^evision Side, Revenue. 

No. 17 of 1927-28, (Decided on 134rl928.), 

Miles Irving j F, O, 

Mangat Rai .. ... ... ... Ap^ccmi 

Versus 

Nand Kishore . , ... ... ... Eespondent, 

Punjab Land Revenue Act, S. 16— Revision — decision as to limita- 
tion — not one about jurisdiction — not subject for interference in revision. 

A decision as to limitation is one not about jurisdiction but made in 
the exercise of jurisdiction and is^ therefore, not subject for interference in 
revision. 

Document— insufficiently stamped' — rejection ■ in toto — irregu- 

larity. 

When a document is insufficiently stamped, it is properly presented to the 
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extent to -whicli it is stamped and, if the Court finds that it is altogether impro- 
perly presented and, conseciuently, rejects in toto on account of the period of 
limitation haviilg elapsed, that Court irregularly refuses jurisdiction, 

Bevisloi- from the order of the Commissioner of Ambaia. 

ORDER. 

The Collector of Ambaia has dismissed an appeal against an order, 
passing a decree in favour of plaintiffs, on the ground that the defendant- 
appellant had not properly stamped his appeal, which, having, therefore, 
not been properly presented within the period of limitation, had become 
time-barred. I am asked to exercise my revisional powers. 

The first question I have to decide is whether the Collector’s action 
assuming it to be wrong amounted to an irregularity in the matter of 
jurisdiction. 

It is urged before me that any decision which a Court takes as to 
whether it will or will not hear a case on the merits is a decision as to 
whether it will Or will not exercise jurisdiction. If an original Court 
finds that a case before it is time-barred, it refuses jurisdiction : if an 
appellate Court finds an appeal before it time-barred, it also refuses 
jurisdiction. I cannot, however, accept this. It is for every person who 
comes before a court to prove that his case is within limitation, and the 
question of limitation is simply one out of the various issues in the case. A 
decision as to limitation is one not about jurisdiction but made in the 
exercise of iurisd,ictiqn, and is, therefore, not a subject for interference in 
, j-evision. It is, therefore, necessary to go further into the case. A decision, 
whether a document is or is not properly stamped, is, I consider, not a 
decision as to jurisdiction. It is a decision taken in the exercise of 
jurisdiction. But the consequences of that decision may involve a question 
of jurisdiction. When a document is insufificientiy stamped, it is properly 
presented to the extent to which it is stamped, and, if the Court finds 
that it is altogether improperly presented and, consequently, rejects it 
in toto on account of the period of limitation having elapsed, that Court 
irregularly refuses jurisdiction. 

This is what has happened in this case. The trial Court found that 
the appeal contained a claim for a set off, for which set off the proper 
stamp was not affixed. It is urged before me (a) that there was no claim 
for a set off, but for a payment on the same account, and (b) that there 
was no counter-claim for a decree. Both of these are points to which the 
trial Court has not sufficiently applied its mind ; but, apart from this and 
assuming that the appeal required to be stamped for the set off, the trial 
Court should have admitted it for what it was stamped for, that is, ignoring 
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te ses off. In failing to do so, the tdal Court refosod 
I I, oonsequeiitlyj ha-ve a oase for, the exercise of my 
rs, In naing these. po.wers I go-, beyond merely reetifying 
in which case I should leave it decided (a) that the claim 
set off, and (b) that it was made in such circumstances that 
aqm'site on the amount of the set off, in spite of the fact 
ant did not ask for a deciee. Both of these appear to be 
ers on which the irial Ccmt has not fully applied its 
he case has fallen within my power of revision, I con- 
ee demands ' that ■ tb-e . order referring the case back 
> Appellate Court unfettere4 It will, theref^^^^ be within 
9 Appellate Court to find (a) that the claim is not a claim 
b) that it is a cJaim for sM off in circumstances which do 
imp, in which case it will admit the appeal in full, (c) 
daimed on which a stamp is requisite in whiqh case it 
i© exercise of its power under S, 28 of the Court Eees Act 
he stamp to be made good, or will admit the appeal 


I, therefore, remand the case for fresh decision in the^ terms, 

Each party to nay Us own costs. 

Case Tema!nd&d. 


IN' TOE COIJEmOB THE FINANCIAL COMMISSIONER OF TBE 

PUNJAB. 

Revision Side. ’ Revenue. 

No. 60 of 1927-28. (Decided on 14-1-28), 

Miles lT%mQ and CraiJc^ F. Qs, 

Bhabat Sir^GH ,,, .. . Applicant 


Crown m , Mes2Jondent 

Palwari — dismissal for iiiefficieiicy^-Financial Commissioner not 
to iiilerfeFe"-no right of appeal. 

When a X'atwari candidate has been struck off for reasons of inefficiency, the 
Financial Coromissioner should not exercise revisioiial authority. A Patwari 
?mndidate is not a Government servant, and it is stretching a point to give him an 
^piefedataiL 

Practice — Collector passing orders*— to write a s©If-floiitaiiie4 . 

order 
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The practice of the Collector’s writing neither a self-contained ordpr 
nor gi-ving a copy of the report is an inconvenient one. It gives unnecessary 
trouble to appellate and revisional authorities, and it is not fair to the nersoJ 
affected who is not informed of the reasons for the order passed against him 

Eevision from the order of the Commissioner of Ambala Division. 

OBDER. 

^ Miles Irving, P. <7.— The Pinaneial Commissioner is asked to 

interfere m revision with the order of the Commissioner confirming the 
Collector s order removing the name of a Patwari candidate. Unnecessary 
trouble has been given by the fact that the Collector neither wrote a self- 
contained order nor gave a copy of the report with which he agreed. 
This is an inconvenient practice. It gives unnecessary trouble to appel- 
late and revisional authorities who have to send for the files to find out 
the reason of the Older; and it is not fair to the person affected who is 
not informed of the reesons for the order passed against him. 

It appears that the reasons for removing Bharat Singh’s name were— 

(a) that he had not passed the 6th class examination, though 
given 6 months to da so oil 31st October 1926 ; 

(d) that he was inefficient ; ' 

(c) that he was addicted to absence without leave. 

The EinancM Commissioners do not think that the matter of retaining 
^6 name ^f a patwari candidate when struck off for reasons of inefficiency 
1 * one in which they should exercise their revisional authority. I am 
disposed to think that we ought to draw a line in the ex ercise of our 
revisional authority. A patwari candidate is not a Government servant 
and it 18 strefcliiDg a point to give him an appea.l at all. But having had 
one and that being rejected by the Commissioner I do net think that the 

PinancialCommissionera.8ho«ld interfere when inefficiency is one of thi 

grounds. If the only ground was that he had not passed an examination 
the Umancial Commissioners might interfere to relax their own rule. 

Does P. C. D. concur in my draft order? 


Mr. E. D. Craik, F. O. D . — Entirely 


Revision rejected. 



TJJJAeAS SINGH «. HTJSSAINA. 


I N TEE "OOIIET»OI' THE EINANOIAE COMMISSIONER OE THE 

PUNJAB. 


Eev^sion Side. 


EeveEii<e, 


No. 48 of 1927-28. (Decided on 18-1-1928). 

','v $/:. ■ . .. . • ^ 

Townsend, F. C, 

Ujja GAB Sman and others •• ■ Applicants 

Versus 

Hussaina and others ... •* •• Other side. 

Punjab Tenancy Act, S. 84 — Mere omission to mention specific 
provision of law — if justifies revision. ^ 

Where the Collector fully considered a specific provision of law, but did not 
specifically mention it, in his judgment, held, that that was no irregularity which 
would justify interference in revision by the Financial Oammissioner. 16 P. R, 

1892 (Sev.) disfc. 

Case forwarded by the Commissioner of Lahore for orders of the 
Financial Commissioner. 

OEDER. 

These five cases have been forwarded to me by the Commissioner, 
Lihore, with a reoomincn lation that, under the revisioaal powers vested in 
me by Section 84 (5) of the Punjab Tenancy Act, I should reverse the orders 
of the Collector of Lahore, dated 25th July 1927, upholding on appeal the 
orders of the Assistant Collector of Lahore, dated 8th March, 1927, 
dismissing the suit of plaintiffs, now applioani-s for revision. The reasons 
which led the Ooiumissionar to make this recommendation are given in his 
reference to me, dated 13th Febrnary, 1928. 

I have heard counsel to-day for the applioants. 

The revisional powers possessed by the Financial Commissioner under 
the Tenancy Act are smaller than those he possesses under the Land 
Revenue Act : in cases under the former Act, as those now in question, he 
can only interfere, as was held by my predecessor in Budha Singh and 
others Y. Sarup Singh and others (1) on 2ud December, 1927 (now referred 
to by Commissioner, Lahore), if the Courts below : 

(f) have exercised a jurisdiction not vested in them : or 
(«) have failed to exercise a jurisdiction vested in them : or 
(m) have acted, in the exercise of their jurisdiction, illegally or with 


f 
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In the pri&sent eases infeerferenoe by me is only justifiable on tiiegrotiilS 
that tke Collector acted with “ material irregularity’', 

, ,The other grounds on which interference is legal cannot apply; nor 4oes 
counsel for petitioners contend that they do^ 

I cannot agree with the Commissioner that the Collsotor acted witk 
matreial irregularity in these cases, Azimidlah and another v, Jehmigw 
Khan and another (2) which Commigsioner refers to, is distinguishable. 
Counsel contends before me that the Collector showed material irregularity 
in not taking into consideration the provisions of Section 111 of the Tenancy 
A6t* Bnt a careful perusal of his judgment leaves no doubt in my mind 
that though he did not in it specifically mention that section, he did most 
fully consider it. 


In these circtimstances, I fail to see any ground for interference in th,e 
Collector’s order, and reject the applications for revision. Reference to be 
returned accordingly to Commissioner, Lahore. I make no orders as to 
costs in my Court, 

Applicaiion rejected. 


IN THE COURT OE THE FINANCIAL COMMISSIONER OF 
THE PUNJAB. 

Revision Side. Revenue. 

No, 71 of 1927-28 (Decided on 26-1-1928). 

Miles Irving, F, (7, 


'III "i/s ’ *1* ** ) ■' 

. Haeditta and others Appellants 


Versus 

Sardar GtAjjan Singh .Respondent, 

Punjab Tenancy Act, S. SS— practice— suit for rent of laad™-place 

of trial. 

' ' Held, that a suit for rent of land should be tried at the place where the land , 
is^ situated, especially when the lease was executed and two at least of the 
defendants lived at such place. 

Application for the transfer of the case from Ludhiana District to 
the Lyallpur District. 

ORDER. 


' This is a suit for rent of land in Lyallpur^ where the cause of action 
-arises as not only is the land situated there but the' lease was executed 



IHAM MOSiMMAD KHAN a GmiLmmOWM MM AD mAM. M 
Two at Ipast of the defeadant® liv’e at^ Lyallpur aad thu <me 

ba hoard at Ltidhiana witkont their consent unless the Court 

I think 'fhat fh these oircumstances ii wotild not ' be wise to gi¥% 
&a permission, and that iustice can b@ most speedily and best dona hy 
a trial in I accordingly order the transfer of tho ease to tjM 

Oetirt of the Revenue Assistant, *i,yajlpur. 

I desire to my that I attach absolutely no weight to the aspersioiins 
on Iha Revenue Assistant Ludhiana which ought not to have been made. 

IN THE COURT (DF THE FIIIaNCIAL OOMMISSiqNER OF THE 

PUNJAB. 

?Appel&t0i Revenue, 

No. 67 of 1927-28, (Decided <m ^414928.) 

Cmik^ F, C. 

BaH'Awal , 

¥eT$m 

jHiiiDA Respondent* ' 

Dismissal — contradistory and false statements — dismissal, if proper. 

Where a lambardar makes two contradictory statements, one before the 
the head constable and another before the Magistrate and one of the statements 
must have been a lie, held, that he should be dismissed. (Craik, F, G.) Bahawal 
V. Jhanda 1929 L. L. T. 1. 

Appeal from the order of the Commisrfoner of Multan Division. 

ORDER 

I have now sent for the actual statements made by the appellant 
Jhanda (a) to the Head Constable in the course of investigation, and 
(b) in the Magistrate's Court. To the Head Constable Jfaanda stated 
quite definitely that the ‘ chhavi ’ was recovered in his presence, but 


The discrepancy is obvious and important, and I have no doubt that ir 
one or other of the two statements' Jhanda was lying. In my opinion, 
therefore, he was rightly dismissed from the office of Lambardar. 

I accordingly accept the appeal, and direct that Bahawal, who was 
Collector in his order of the lift June, 1938, to succeiJd 
Smfby Lambardar, The costs of this appeal, if any, will be 

Appeal accepted* 

IN THE COUET OP THE PINANCIAL OOMMISSIONEE OP -THE 
. ,, , .PUNJAB. 

Appellate. 

No. 22 of 1927-28.(Heoided on 20. 1. 1928.) 

Miles Irving^ F, O. 

Khan Mohammad Khan 

'versus ^PPellant 

SlHiTCiAii Mohammap Ketan , 

Punjab Lwd Rayenua A(*-Laad Raaeana ■'kiOa 
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da.rs, where tlie Commissioner s confirmation is not obtained treating the distri- 
bntioif as a local arrangement, is in effect an order passed under Land Reveame 
Snle 21 (It) and that snch an order is ultra vires and invalid. 

Appeal against the order of the Oommissioner, Multan Division. 

■ ORDER. . 

This case has been complicated and uanecessary issues raised by the 
fact that the Collector in the same order in which he filled up the vacant 
office of Lambardar re-distributed the shares between the various Lambardars 
of the village. The deceased Lambardar ; was Lambardar. of Vs of the village, 
and the Collector in appointing JalalKhan successor made him Lambardar 
of one 'qnarter.only and gave the other quarter to Khan Mohammad who 
was Lambard^ of one-quarter lormerly. Now the Oommissione'r has 
accepted the appeal of another claimant Ghulam Mohammad and Khan 
Mohammad appeals that his one-half be restored. 

The Collector in his order admits that the distribution of the shares 
between Lambardars has been purely a local arrangement aud that no. 
orders under rale 21 (iv) of the Land Revenue Rules have ever been passed. 
He notes that no order aider that Rule can be passed without the Com- 
missioner’s confirmation, but does not seem to realise that his order is in 
effect an order under that Rule. I. therefore, fiad that so much of the 
Collector’s order as refers to the shares of the Lambardari is ultra vires and 
kvaiid.*^ "fhetefore, Khan Mohammad’s appeal falls to the ground. Even 
I d'pOmf end legaxd it as an appeal claiming the suoees- 

not avail him as the Collector has rightly found that he should 


IN THE COURT OE THE FINANOIA.L OOMM1S3IONER OF THE 

PUNJAB. 

Revenue. ' 

No, 2 of 1927-28. (Decided on 244-1928.) 

- Craik, F. 0. 

Appellant 

... Versu*'^ 

Eespondent, 


Appellate, 


Sadhu Sinoh 
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' ' L^ person by brother to keep 

iambardari in family-gift lik^y to be challenged by reversioners— no 
ground for not appointing, 

Where a gift of land is made in favour of a person in order to keep the 
lanihai'dari in tJie family, the mere fact that the gift is likely to be challenged 
by reversioners is no ground for not appointing such person as Lamhardar, for, 
if tlio gifb is challenged, and in consequence thereof such person’s property falls 
below the necessary value, then he can be dismissed from the Lamhardari, 

Appeal from the order of the Gcmniissioner of Multan Division 

OBBIB. 

The facts appear sufficiently from the Commissioner’s orders of the 
21th August. 1927 and 19th September, 1927. On behalf of the appellant 
Chaudhri AMxxl Ghani has repeated the argument adypt'eed.ij|,.lb# 
Appellate Court that the appeal is time-barred. On this point I agree with 
the Commissioner that the Collector’s order of the 11th of April, 1926, was 
in no sense a final order, and that the order appealed against was that of 
the 13th of January, 1927, The appeal is, therefore, within time. 


Ckaudhri Abdul Ghani has also argued that the respondent Diyal 
Singh may be assumed to have known of the proposed appointment of the 
appellant Sadhu Singh, as' LamharddK because notice to this effect was 
served on Diyal Singh’s elder brother, Inder Singh. This assumption is 
not, however, necessarily correct, as Inder Singh and Sadhu Singh may have 
been in collusion; * 


The main argument, however, put forysrard on behalf of the appellant 
is that Diyal Singh has not sufficient property to qualify him for the post of 
Lambardar, Counsel argues that the gift of 3 killas by the eldest 
brother, Dhana Singh, is not valid, as Dhana Singh has been found 
to be of weak intellect. Dhana Singh, however, was certified by a 
medical man to be able to distinguish b^^tween his advantage and disad- 
vantage. Counsel further argues that the youngest brother of the four, 
Sundar Singh, who is stated to be a minor, can challenge both gifts of 8 
killas on the ground that they prejudiGially affected his reversionary 
rights in the estates of his brother. I doubt if there is any substance in 
this cont'ention as the gifts were made in order to keep the Lambardari in 
the family. I rsotice that Sunder Singh was present before the Eevenue 
Officer when the mutations regarding the gifts were sanctioned, but no 
mutation was entered regarding Sundar Singh’s share as the Eeveune Officer 
was doubtful whether he was a minor or not, in any case, the validity of the 
gifts has not yet been challenged, and if' must be taken that Diyal Singh 
at present holds 9 in proprietary rights. As the Commissioner has 
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rfemarted, ttere ean be no question that the value of this land 4s sufficient 
security for the (xovernment demand for a single harvest. If hereafter the 
gifts are challenged and set aside, and if iu eonsequenoe thereof Diyal 
Singh^s property falls below, the necessary value he can be dismissed from 
the Eambardari. 

For these reasons I reject the appeal, and maintain the Oommissioter’s 
ordw of the 19th ef’September 1927 appointing Diyal Singh to the post of 
Lambardap. AppeUemt will bear the costs of this appeal. Pleader's fee 
Es. 16. 

Appeal rejected. 


IN THE COURT OF THEiFINANOIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side, Revenue. 

No. 8 of 1928*29. (Decided on 4-3-1928). 

0raik, J'. G, 

- , '<»»»* 

Yenme 

dMdIrk - " 

P^jab Land Revenue Act. S. 16— all pwnts not discussed by * 
Apvellafe Court— Financial Commissioner can interfere. 

Where ffie Appellate Court did not discuss alUhe points urged before it, the 
O'rder of the Appellate Court was interfered with on revision. 

Ptmiab Colonisation of Lands Act, S. 20(e)— nomination of 
successors, 

Where the originqj. tenant had not acquired occupancy rights and the claim- 
ants had failed to establish their relationship to the original owner, held that 
thay oculd not he noiffinated as successors under S; 20 (e) of the Act. 

Bevieion from the order of the Commissioner of Multan Division. 

ORDER. (J8th Nov mber fP29). 

It appears from the Collector's order of the 4th of February, 1938, 
Shahabal was an originaa tenant who had not acquired 
^ilpaiiBy righfe! He didd jVitiKrtft feffvfng a Wiattw or ia^tte. a'nd wi^- 
dul homiu^ting tmy by rCg4st"eced deei^' as .oOBtemgla^d is 8, 20 

(il) of ‘Act V of 1912, Oortain peraina appeared before tiie Collector 
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Appellant 


E0LIA Singh 


Bespondent 


Dharam Singh 


LAHNA w. CBOWN. 

elairaing to sacceed as Shahabal’s agnates, but the Collector held that they 
had not proved their relationship to the deceased and refused to nominate 
any Of them under S. 20 (e) of the Act. He held that the grant was escheat- 
ed to Government. On appeal to the Commissioner this order was up- 
held. 

I am now ashed to revise the Commissioner’s order on the grounds 
that the petitioners are proved by the ‘ shajrah a-nasab ’ of Chak No. 130 
in the Ohiniot Tahsil to be collaterals of the deceased. It is also urged that 
the deceased, Sbahabal, had, in fact, acquired occupancy rights. Both these 
points were urged in the appeal to the Commissioner, but the iatter’s order 
of the 9th of August, 1928, did not discuss them. In the circumstances, I 
feel bound to remand the ease to the Commissioner for further enquiry 
into these two allegations. 

CEDES. {4th March. 1929). 

I have now received the report of the Deputy Commissioner, 
dated the Slat of January, 1929, forwarded under cover of the Com- 
missioner’s letter No. 226 of the 18th of February, 1929. 

It is clear from the Deputy Commissioner’s report that Shahabal, the 
original tenant, had not acquired occupancy rights. It is also clear, in my 
opinion, that the petitioners have failed to prove by any reliable docu- 
mentary evidence that they are descended from the ancestor from whom 
it is alleged that Shahabal was descended. In other words, they have 
failed to prove their relationship to the deceased. In these circumstances 
the Collector was right in refusing to nominate any of them under S. 20 
(e) of Act V of 1912. 

The application for revision is accordingly rejected. 

Revision rejected* 


IN THE OOUET OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Appellate Side. 

No. 11 of 1927-28. (Decided on 16-3-1928). 
Tovnisend, F.C. 


Revenue. 
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Lambardar — Succession to a dismissed Lambardar — Appointment 
of— dismissal for embezzling land revenue— eligibility of relatives 
affected— Land Revenue Rule 17(2) proviso(b). 

Where a Lambardar has been dismissed for embezzling a large sum of land 
revennej it would be wrong to appoint any of his relatives to succeed him as 
Lambardar, as their eligibility is affected by his offence. 

Appeal from the order of Commissioner, Juliundiir Division. 

OEDER. 


■ Rur Singh, Lambardar of Ghall Kalan, Tahsil Moga, District 
Eerozeporej was dismissed for embezzling a large sum of land revenu 0 « 
The Collector appointed as his successor one Eulia Singh, who was no 
relation to the dismissed man. On appeal the Commissioner, while 
admitting that Rulia Singh was on his merits probably the best of ail th© 
candidates, held, that under Land Revenue Rule 17(2) the appointment 
must go to Dharam Singh, a first cousin of Rur Singh. Against that 
order Rulia Singh has appealed to me, and I have to-day heard counsel 
for both parties, I consider that the Commissioner overlooked proviso 
(b) to the Land Revenue Rule, on which he relied. The relevant portion 
of that proviso runs as follows:— 

Where a Headman has been dismissed for a serious oflence or 
disqualification, the Collector thay refuse to appoint any of his heirs whose 
eligibility is affected by such offence or disqualification.’'’ 

j regard the offence for which Rur Singh was dismissed as so serious 
that it would be wrong to appoint any of his relatives to succeed him 
as Lambardar, as I consider that their eligibility is affected by his offence, 

I am fortified in my view by the fact that it has been held by financial 
Commissioner’s in the past that serious offences under the Excise Act of 
which Lambardars are found guilty entirely debar their heirs from 
appointment:as Lambardars, Headmen of villages are appointed primarily 
for the collection of land revenue, and it is difficult to imagine any graver 
offence that can be committed by a Lambardar as such than the embezzle- 
ment of land revenue. I, therefore, set aside the Commissioner's order, 
and, accepting the appeal, restore the order of th© Collector appointing 
Rulia Singh, Lambardar. Parties wdll bear their own costs. 


AppeaZ accepted, 
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TN THE COURT OF THE FIN.ANOIAIv COMMISSIONER OF THE 

PUNJAB. 

Sfivision sldo, RsvoBiie. 

No. 46 of 1927 -28, (Decided on 7-4-1928X 
Townsend, O, 

Mangi. SmGH ••• ■ Applicant 

Versus 

Thakar Singh and others ■ ...■ Mespondents. 

Limitalioii Act, S. 14 .— Childiless widow selling rights of occupancy- 
suit against vendee after widow's death— limitation— suit filed in Civil 
Courts within limitation— filed in Revenue Court after limitation— suit 
to be considered to be within time,. 

A suit by a landlord against a vendee from a obildless widow of her occu- 
pancy rights for possession must be brought withm 12 years of the widow’s death 
Where the landlord filed such a suit in a Civil Court within the period of 
limitation, but the plaint was i*etiirned for presentation to Bevenue Court and 
was presented in the latter Court after the period of limitation, held, that the 
suit must be regarded as having been filed within limitation. 

Case forwarded by the Commissioner of Jnllnndiir, 

ORDER 

The facts are given in the judgments of the lower Courts and in the 
note of the Commissioner, dated the 30th of January 1928, with which 
he forwarded the papers to me to exercise my powers on the revisionai 
side. The Commissioner asks me to send back the case for decision as 
to whether the plaintiffs have ever had, by their action, shown acquies- 
cence in the sale of her occupancy rights by Mst. Rami to Mangai Singh 
defendant No, 1. I think, however, that the Commissioner has missed 
the point Had Mst Rami been still alive, action would certainly have 
to be taken in accordance with his recommendations, but she died 
childless on 12th April 1914, The rights of widows in land held by 
them as occupancy tenants are clearly defined in S. 59 (1) (b) of the 
Puujab Tenancy Act and they are strictly limited. As has already been 
said Mst Rami left no child. Apparently there is no male lineal descen- 
dant in i he male line of descent to whom the occupancy rights should 
go, and they, therefore, cease to exist This point is not, however, 
material to the present issue, It is a principle of law that no person 
can give a better title than he has and the title given by Mst. Sami to 
Mangai Singh in 1899 could be no greater than her own title to the land ; 
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so I hold that Mangal Singh ceased to he occupancy tenant from the 
date of Mst. EamFs death on the 12th of April 1914. In the . present 
case the landlords wish to eject Mangai Singh from the land in qtaestion, 
saying he is a trespasser and has been so since Mat. Eamfs death* 
Limitation for such cases which haye to be heard by Eevenue Gourts, is 
admittedly 12 5 ears. As has already been said Msi Eami died on April 
12, 1914, so limitation would expire on 12th April 1926. On 26th 
June 1925, the landlords brought a suit for possession in a Civil Court 
The plaint was returned to them and they were told to bring it in a 
Revenue Court ; they did so on 6tn August 1926, c. they brought the 
case to the Civil Court within limitation and brought it in a Revenue 
Court outside limitation. I consider that the Collector's finding that 
the case should be regarded as within limitation from a Revenue Court 
point of view is correct, in view of the fact that the ease was originally 
brought in a civil Court within limitation. It is unreasonable to expect 
peasants and even lawyers in outlying parts of the province to know 
exactly what cases should be brought in Civil Courts and what in Revenue 
Courts. I, therefore, consider that the finding arrived at by the Assistant 
Collector, Pazilka, which was confirmed by the Collector on appeal, is 
correct and I decline to exercise my revisional powers in the case, as 
recommended by the Commissioner. No order as to costs. Parties can 
pay their own. 

IN THE COURT OP THE FINANCIAL COMBIISSIONEE OP THE 

PUNJAB, 

Revision side. Revenue. 

No. 161 of 1927-28. (Decided on 28-54928.) 

Miles Irving^ F, C. 

Kharak Singh Applicant 








I 


h 



I 


Versus 


Bulanda 

Land Revenue Rules- 
interpret them. 


-Nature of- 


... Bespondent, 
Financial Commissioner, only .to 


Land Revenue Rules are issued with the approval of Government and it is 
not wdthin the powers of the Financial Commissioner to add anything to them 
without the approval of Government ; but he can of course interpret them and 
his interpretation is binding on Subordinate Revenue Courts and Officers, until 
it had been overruled by his successor. 

■^.4 Lamhardar— dismissal of — effect — presumption as to influence of 
^disniissed Headman on his sons and relations — Land Revenue 
khlelZ 




KHAEAK SINGH t?. BIJLANDA. 

Thera is a presuaiption that tlie disqualification of being under the influence 
of the dismissed Headman exists in the case of his sons' and less strongly* in the 
case of his In’others and that in the case of more distant ' relations, the question 
is oaie for ' proof on the merits in each case, . 

Eeference made by the Oommissioner, Lahore Division. 

OEDEE, 

I am rsked by 'hhe Oommissioiier of Lahore to give a ruling as to the 
preeise meaning of the orders contained in paragraph 109 of the Excise 
Manaai, namely, relating to the exclusion of all the members of the branch 
of the family from succession to Lombard ari of a Lambardar who is 
dismissed for joining in, or concealing, illicit distillation. This order is of 
very old standing and dates, I need hardly say, from a time when the 
distinction between reserved and transferred subjects was not heard oi 
Excise is now a transferred subject, and I presume that the orders contained 
in the Excise Manual now have the authority of the Ministry of Agriculture, 
It is now out of place that these orders should contain instructions as to the 
action to be taken by officers serving in reserved departments with 
respect to a reserved subject. Further I doubt whether these orders ever 
had validity except as an interpretation of Land Eevenue Eule No, 17 (ii) 
(b) which lays down that where a Headman has been dismissed for a serious 
offence or disqualification ,the Collector may refuse to appoint any of his 
heirs (a) whose eligibility is affected by such offence or disqualifica- 
tion, or (b) who may reasonably be supposed to be under the 

influence of the dismissed Headman to an undesirable extent. Land 
Eevenue Eules are issued with the approval of Government, and I do not 
•think it is within the powers of the Financial Oommissioner to add anything 
to them without the approval of Governmer>t^ but he can of course interpret 
them, and his interpretation is binding on subordinate revenue Gourts and 
officers until it has been overruled by his successor. I, therefore, propose 
to regard paragraph 109 of the Excise Manual as summarisiog a long 
established practice of the Financial Commissioner's interpreting Land 
Revenue Eule 17, and the ruling that I shall give must be understood 
as my interpretation of Land Eevenue Eule 17. From this point 

of view I consider that the first question to be regarded is whether 
the claimant may reasonably be supposed to be under the 

influence of Ihe dismissed Lambardar. This may fairly be 

presumed in the case of his sons and probably in the case 
o! Ms brothers: but in the case of more distant relations it is a 
question of fact. The position held by the dismissed Lambardar in 
the village largely determines the question whether his cousins are under 
his influence. If the claimant is not excluded under this clause, there is a 
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more difliculfc task of determiaing what is meant by the expression whose 
eligibility is affected by such offence or diS(|ualifieatiOE«^' I- am ' disposed 
to think that it does n.ot contribute to a decision of the question now before 
me. It probably refers either to the case of the claimant being implicated 
in the offence or to the disqualification of an heir by debt or insufficient 
holding of land. That being so, I have nothing to add to my ruling above 
which is to the effect that there is a presumption that the disqualification 
of being under the infiuence of the dismissed Headman exists in the case of 
his sons and less strongly in the case of his brothers, and that in the case 
of more distant relations the question is one for proof on the merits in each 
case,. . 

Beference answered. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB, 

Appellate side. Beveaua 

No. &7 of 1927-28. (Decided on 23-7-1928.) 

Qraik, Fs 

Suheda^-Major Harcbanb Singh Appellant 

Versus 

Jamadar Bur Singh Bespondent. 

Lambardar— appointment of— preference to be given to 

candidate— residing in Chak lambardari not to be inducement to 

retire. 

The lamhardari should go to a candidate who is resident in the Ohak in pre- 
ference to another candidate who, though senior in military service and rank, 
is still serving with a regiment and cannot therefore reside. The lamhardari 
should not be used as an inducement to retire from service. 

Appeal from the order of the Commisaioner of Multan. 

OEDEE. 

The facts are sufficiently stated in the Commissioner’s order 
of the 19th of April, 1928, against which this appeal has been 
preferred. The Commissioner has, in my ’opinion, decided rightly 
that the Lambardari should go to a candidate who is resident in the 
Ghak, in preference to another candidate who, though senior in military 
; service and rank, is still serving with a Regiment, and cannot, therefore. 


-f-f* 



AMAE NATH y. CROWN. 

? at this decisioa the Oommissioaer 
1 by Mr, Abbott in his order of the 
,no.U of viz., that a i 

hdncement to retire from service. 

i, I am BOt disposed to inter 
be inlormedo Costs, if any^ to 


reside. ■ la atriviag 
principle laid down 

m Revenne Appeal 
nit be used as an h 

In the ciroamstanoeS; 

the appeal. Parties to 

appellants 


Appeal rejected. 


COHRT OP THE FINANCIAL COMMISSIONER OF THE 
PUNJAB. 

Reveime. 

No. M of 192 ?- 28 . (Decided on 4-9-1928]|. 

Milts Irving, F.C, 

.. Appellant 


Appellate Side 


Amar Nate 


Versus 


Crown 

Excise Sub-Inspector— duping & person to make hit 

—transfer, if justified. 

Where an Excise Sitb-Inspeetor went to ^ 
and made Mm put Ms tliumls-impression on a blank paper i 
Mm taLmer by duping Mm, held, that Ms transfer was 3ustifi. 

A 1 4.1, m Af thft nemmissioner of Lahore, 


The story as told by the appellant is that he went aocompaniea oy a 

village of Haleke in order to utihae 
aping to make him an informer,’’’ and in 
tabh Singh. He has also said in his 
police constable to collect the villagers. 

■ r of the investigating officer that 
ived, appellant tried to get him .to put some pressure 

out his 

i informer.” One doe-s 
■him ■ against his , will to 
wonld m informer 


police constable to. the notoriotis 
the services of Labh Singh by ( 
pursuance of this object sent fo: 
previous report that he used the 
The Commissioner has accepted the view 
whem Labh Singh ani - . . 

on Labh Singh, then it is inconceivable how he expected to carry 
declared object of “duping him to make him an 
not and cannot dupe a man by summoning LI 
a public conclave convened by a policeman, nor 



"CfeOWM 


I then liave to seek for some object for sending for Labk Singliv 
Three witnessess have retracted previous statements that appellant tried 
to make Labh Sing put his thumb impression : the constable also denies 
this and so does a witness Ghulam Muhammad: some of them repeat the 
silly statement that appellant asked Labh Singh imblicly to entrap Raje 
Singh— a statement which I repeat if true would require appellanfc^s removal 
as hopelessly incompetent. Du the other hand, Baghal Singh supports the 
story as do Labh Singh and his father and a chawkidmr. In the absence 
of any other credible motive for calling for Labh Singh this story is 
very probably true. 

In any case appellant by going to the village with a police constable (a) 
disobeyed the orders of his superior officer to proceed quietly and (b) 
acted in a manner not justified by his powers to investigate (there beiug 
no ofience reported) (c) acted in a manner only comprehensible in one of 
two suppositions— hopeless ignorance of the just principles of investigation 
or an attempt to put pressure on Labh Singh. 

I give him credit for thinking that it was within his duty and powers 
to bring ofi this blufi : but it was within neither, and he must pay the 
consequences. 

• 1 think the sentence is on the severe side, but not to the extent which 
would justify altering the Commissioner's decision and if I had any doubts 
on the subject they would be set at rest by the gratuitious attack ap- 
pellant has made on the Inspector. The falsity of Ms charges is 
apparent from the record. The Inspector in his report of 15th 
November 1927 merely recommended his transfer. Appeal rejected. I dc 
not think it necessary to hear counsel. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revenue 


Revision Side. 


No. 201 of 1927-28. (Decided on 18-9-1928) 
Miles Irvings F. O. 


Avplicam 


Versus 


Other side, 


obtained in such . a public way be of the slightest use. If I believed 
appellant's statement that he sent for Labh Singh to make him 
an informer, I should feel bound to remove him from the service as an 
hopeless fool. 
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ATMA RAM OEOWM, 


Bi 


Stamp Act, S, 33 (1) — deed of' compromise amoiinliiig to con- 
veyance— embodieii in decree — requires to be stamped — -duty of 

Hegistrar, ' ’ ■ 

A. deed of compromise which is a conveyance at the time it is written, 
lliOiig’ii it ceases to require registration afte-r it had been embodied in the 
decree, still requires to be stamped and the fact that it does not require 
registration does not excuse a Registrar of Ms duties under S. (1) of 
the Stamp Act from impoimding it, if it is produced before him, even if 
it; need not have been so produced. 

Bieviaion from the order of the Collector, jLahore District, 

ORDER. , 

Th© first qiiastion' for decision in this. ■eas© is whether th© deed 
of compromig© dated ■ ■ 28th June i9-2:7 is a conveyance, me deed 
rcmiles that Atina Ram plaintiff has been put ■ in., possession of oertMn 
immovabla property .and it also states that th© defendants agree to 
pay Rs, 500 and the plaintiff has a right to recover ^ this amount by 
execution in tMs case. It was in consequence of this . deed that a 
decree for Rs. 500 was passed against the defendants. I- consider 
tlrat as far as the immovable property is concerned the dead actually 
did convey the property which was permanently transferred by it to 
the plaintiff in consideration of the money for the ©laims which had 
been peniling in the Oourts, Thcrsfore, I consider that as far .as 
th© immovable , property is concerned it was not included .in the 
operative part ol the decree^ On th© other hand, as stated in Privy 
Gouncil. judgment at page 498 of Calcutta 47» the decree taken as 
a whole would mclud© the agreement. It is, therefore, quite possible 
from th© point of view of the Registration Aet that the decree em- 
bodying the whole of the compromise does not require registration. 

This is, however, not the question before me. Let it be granted 
that the decree would have been admissible in evidence of the whole 
of the transaction without registration, it, nevertheless, remains; the ■ 
fact that th© deed of compromise' at the ' time it was written was a 
conveyance and as such eve.n.'if it ceased, to .require registration after, 
it had been, embodied in the decree it still required to be stamped. 
The fact that an instrument does not ■ require;; registration .-does v . not 

exons© a Registrar of his duties under - section 3B .(l) of the Stamp 
Act from impounding it if it is produced before him even if it need 
not have been so produced. 'Furthermore, although the de'ed need ndt 
.have been registered after the decree, it should have_b©eu 'reg'iitered 
for presentation to the . Cimri' See page 1076 of '' Woodroffe' 
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mentary on Civil Procedure Gode-tbe compromise 
fried out by proper deeds. This point, however, is 
therefore, find that as regards the immovable property 
deed has riahtly bben charged with stamp duty as 


not material* I, 
the compromise 
a convey anoe. 

The next point is whether the penalty is excessive. 1 see 

reason to interfere in this matter. 

Finally, it is to be decided from whom the penalty is to 

levied. Under section 29 (c) of the Stamp Act orders originally we 

in the first instance, issued to two parties to pay half 
when the clefeudants refused, the whole was levied from the p.-«n 
alone. lu the absence of an agreemant to the ^ 

of the Act says that in the case of a conveyance the stamp d 
is to be paid by the grantee. 

For the above reasons I reject the application. 

AppUcatior. rejected. 


IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Eevenue^ 

No. 69 of 1927-28. (Decided on 25-9-1928). 

Miles Irving, F. 0. 

UbPLAM Mohammad and others Appellants 

Vefstis 

Bespondentss 

•question of title— which court. 




Sai^abat and others 

Punjab Lsmd Revenue Act, S. 117 
to decide. 

• Held, that as regards whether a qtiesti 
Revenue Officer' himself or whether parties 
no legal question arises, but the Revenue C 
BfCting in all respects as a Civil Court. 

Appeal from the order of the Commissioner of Multan -Division. 

ORDER. 

'Oh tie df limitation i ct||siJer ihat tie 

''UeiAi'A i rijii* AisdreMon. 
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Ab regards' sjuestion of title skouid he deoMed' |y ^ tli© 

Eeveoue Ofiicer kimselC or wkatbier parties should be referred to a Oivil 
Opirl uo legal question- arises, The Sevenue Officer, if be:.,cleoides the 
case, 'will be aoting in fiil, respects as a Civil Oourt, The question is oa© 
to he decided on the' lines, laid in Standing Order 28, which are based 
largely on the bona fide character of the application ■ for par<^ition. _ I 
conddor that in this case the Oomniissioiaer wag right in ordering the 
Oolleetor to decide any question of title that might ari$ 0 . I do not 
consider that his order, which relates certain facts and tentatively 
frOPi thepa, which ■ it expressly does not say are 
absolute, prejudges the case. 

I reject the appe?4 Umim- 

Appeal rejecUd, 

IN THE COUET OF THE FINANCIAL GOMMISSIONEE OF THE 

PUNJAB. 

Appellate* ■ Revenue. 

No, 65 of 1927-28. (Decided on 25-9-1928). 

M7es Irving and Ctadh, F. Cs. 

Mirza Nasib An BEe ... . . Appellant 

Versus 

Indar Sain , .... ... Eespondent. 

Appeal-^competency of— mere removal of name from can'didateS' 
list— not lanlamouBt to refusal to promote— selection of a Head 
Treasury Clerk— if comes under rules. 

The maintenance of a list of candidates is merely a matter of administrative 
convenience, and the removal of a name from sii oh a list is not an order 
against which an appeal lies under the Oiassiiication Bales, except in a case in 
wliich it might be regarded as tantamount to a refusal qf promotion. This does 
not apply to selection as a Head Treasury Clerk* 

ORDEE. 

Miles- - living^ F. €. — The mamtenance of a list of candidates is 
merely a matter of administrative convenience, and the removal of 
name h'om snen a list is notan order against which an appeal lies under 
the Glassification Eules except in a ease in which it might be regarded ap 
tantamount to a refusal of promotion. This does not apply 
a Head Treasury Clerk. The appeal is^ therofore, rejected. 

Graiki F. C. — concur. 

Appeal f ejected. 
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HI THE OOTJRT OF THE FINANCIAL COMMISSIONEE OF THE 

PUNJAB. 

KeTisiOE Side. • Revenue, 

No. 136 of 1927-28. (Decided on 29-9-1928). 

MiUs Ii^ving, F, 0. 

Ahjak Das and others ... ... . - AppUcanfs 

Versus 

Ikw'AN C'HATO aM others , ■>, ... Mespondenis, 

■, _ / Ptiiijab TenaHcy Aet, S. 84— re¥isioii—err0iiaciii8 decision upon a 
qiiestioii of law or ground for. 

To iorm aa opinion, even if erroneous, is neither to fail to exercise 
jurisdiction nor to act with material irregularity, A Court cannot interfere 
in revisaiion, beoatiso there has been, an erroneous decision upon a q;uestion 
of krw or fact. 


Revision from 
Division, 


the order of the Oommissioner of Eawalpmdi 
ORDER, ' 


It is suggested in the application for revision that the Colleotor 
failed to exercise the jurisdiction vested in him by law and acted 
with material irregularity in that, he did not appreciate the true fact 
patent on the record and either ignored or unnecessarily minimised 
the plaintiffs’ evidence. It should bat be necessary for me to say 
that to form "an opinionv eii'oneous, is neither to fail to exercise 

iuiisdiction nor to atit with material irregularity. A Court cannot in- 
terfere under , section 105 because tb ere has been an erroneous deci- 
sion upon a question of law or fact, I can fiud no suggestion that 
the decision in this ease- 'has been arrived at otherwise, than in a per- 
fectly legal way and.I declsn© even to consider whether the evidence , 
has been properly appreciated. 

As to the suggestion that the case should have been referred to 
a Civil Court, I agree that there is . so doubt that the suit lay in a 

Revenue Court. I decline to interfere. 

Interference declined, 

IN THE COURT OP THE PINANCIAL COMMISSIONER OP THE 

PUNJAB. 

. Appellate. Revenue. 

" ' No. 69 of 1927-28. (Decided on 29-9-1928), 

Miles Irving^ F, C* 

Buta ,, , Appellant 

, , . . , \ . Felr^«^a 

Chahb Eespo'iideni)* 

Itmnhardai^appomtmen^ — chanige of religion or dismissal of 


:BOTA 1?. JAI CSAND. ^ 

No disability attach teen dismissed for incompetence ; nor can 

reason bv mich ^son be a ground to detract fsom any bereditary 

eliange of , jL ig jjo heredtery claim, the^qnestion of change of 

wliKiOT caiT fcronglit forward in considering whether one man is, as a 

rXr of fact, fitter than another. 

Appeal from the order of the Commissioner of Lahore Division. 

OEDBK. 

Attar Singh, the founder of the village, was dismissed in 1893 
from the Lambardari as he conld not collect ^ the revenue. He was 
succeeded by Kura Mai, Brahman, who was followed by his son who 
has died without male issue. The Collector appointed Buta son of 
Attar Singh. Jai Ohand, son4n-law of the last lambaraar, appealed. 

The Commissioner, while not satisfied that Jai Ohand was 

accepted Ae-appeal sd' far as if related to the appointment 

Buta. 

His grounds are : 

(a) that Attar Singh was dismissed and 

(b) that Buta has changed his religion and became a Muhammadan, 

whereas all the other proprietors are Hindus. I do not 
thick that the first ground is meant to be very seriously 
taken, as the Commissioner has ordered the claims of another 
son of Attar Singh to be considered. It is clear to my 
mind that no disability attaches to either son of Altar 
Singh by reason of their father having been dismissed for 
inoompetenee in 1894. 

The ground of change of religion cannot apply to detract fiom 
any hereditary right— see Act 21 of 1850, Caste Disabilities Removal 
Act. Whether where there is no hereditary ckim the question of 
change of religion can be brought forward in considering whether 
one man is, as a matter of fact, fitter than another, is another matter ; 
it might be possible for Collector to say “other things being equal, 
I pass you over not because you have changed your religion but 
because your neighbouis dislike you for changing year religion and 
you will not in effect be useful.” But it is an argument to be used 
with great circumspection and is certainly not one for upsetting a 
Collector’s order. On the other hand, I am not prepared to accept 
Buta’s appeal becauec I am not clear as regards the position of Jai- 
Ohand, He states that he was the of the late Dambardar, 


S8 
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but does HOt definitely thougb 1;^, app'^rently impliesi, tliat ie 

vas the adopted epn. If be was* ' tkaa the , (luestioa arises. ' if |ia has 
aat a liereditar-y claim. Oa tka. other hand Ms non-residence may be 
,a bar. ■ 

I tberafore- so far accept Bata’s appeal that I order his oiaim to 
be oonsiderod de novo with that of the other, claimants. 


It is unnecessary to hear either party# 


Appeal accepted, 


JN THE OQHBT OF THE FINANCIAL OOMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenpe. 


No. 119 of 1927-28. (Decided on 29-9-1928), 


Miles Irving, F, 0, 


Yaqub 


Versus 


Jawaya known as Allah Jawaya 


... Avplicmt 

... EespQ^denL 


Punjab Tenancy Act, S. 84-— revision— court not concerned with 
correctness of finding of factrr*to interfere only in case of material 
irjfegulfirity or failure to do substantial justica 

A Court of Revision is not concerned with the correctness of finding 
of fact. It can intertoe, whether it agrees with that finding or not, 
only if there, material irregularity in the manner in which it has been 

reached or defect of jurisdiction, or if it considers that substantial justice has 
not been done. But a finding made regularly after the Court has applied its 
mind to it is not perverse so as to justify interference because the Court of 
Revision would itself come to a contrary conclusion. 

Held further, that it is not for a Court of Revision to interfere on the 
ground that it thinks the reasoning of the first Applelate Court is supeiior 
1 P. R. 191i (Rev.), referred to. 

Revisiqa from the order of the Commissioner of Julluadar Division. 

ORDER 

The only ppint iii this pass is that of limitation. Whether the 
aqit is or is i^ot barf ed by time, depends upon a of fact: namely, 

'^hpthof plaintiff w§3 or was not in possession in a certain harveah 

I apx not as a court of revision conoeraed with the correctness of 

^ hh%t fact:: whether I agree with it or not I can only 

if I find 1^^ bcqk ^ material irregularity la tka 

hafi bSf® Now> the onus was in the 







' Oowt riglifcly Md o» the plaiotiS to prove that his case was within 
limitafeioii there is no mdioation either ia the grounds of revision 
nor in, the judgments of the three lower' courts of any' irregbla'rity 
small or great in the pro'ceedihgs. It is suggested , in 3lahan Singh v. 
Naniin Singh (l) , that even .in the absence of lack of iurisdiction or 
material irregularity interference .might be justified in circumstances of 
an altogether exceptional nature if there was absolute perversity in the 
icding or serio,tts misapplication • of the law of evidence. This was by 
way of an dbitet dictum as the Financial Oommissioner did not inter- 
fere ia that case. As an abstract proposition I am not cohcerned 
to deny it, as serious misapplicatioh of ihe law 6f evidence might 
amount to a material irregularity, and it is not possible to say that 
there could not arise a case of perversity so flagrant as to justify 
ihe Financial Commissioner in stepping beyond the limits imposed on 
him by law. But a finding made regularly aU‘d iilter the Court has 
applied its mind to it is hot perverse because the court of revision 
would itself cbme to a contrary conciusidu. Another suggestion that has 
been drawn from the rulings of my predecessors is that in the absence 
of lack of jurisdiction or material irregularity, a court of “revision can 
{nterfere if it considers that substantial justice has not been done. 
Now it has been several times ruled that Uhliss there has been a failure 
to do substantial justice the Financial Oommissioner need not interfere 
even if there has been irregularity, but that is quite another matter, and 
I know of no case in which there has been interference to secure sub- 
stantial ji^stice when there has been no defect of jurisdiction .and no 
material irregularity. 

Now in this case the second Appellate Court after applying its mind 
to the case has formed certain bonciusions froih the evidence whm^ 
in agreement with those of the trial court and in disagreement with 
those of the first Appellate Court. It k not for a court of 
to interfere on the ground that it thinks tho reasoning of the first 
Appellate Court superior. I, therefore, decline to interfere* 

Sevisioh 7^efeeied, 

(1) I. P. H, 1944 (Rev.) 



Bevision Side, 





•Mai'KIMOJf ■ ■ m " 

thatit was" kaowa ia ample '■'time "tkat' U 'iiad beea 
passadj aad tie delay in applying lor resfeoration'' was da@ to tie absence of 
a power of attorney as to wMci tie provisions of 'Act 'XSII of 1926 are 
clear. ^ 

Now as regards tie order of tie trial Oourt refusing ‘ to - extend tie^ 
period of limitation. Tbe' Court may' or may not have acted ■' iarsily ■ in 
refusing to use its inierent power, but I cannot say that it acted etier 
illegally or with irregularity ; as a matter of fact, its action was in accor- 
dance with tie rulings. 

Tien comes tie question of tie order Of tie first Appellate Oourt. 
This Oourt exercised the right under Section 151 and ordered tie case to 
be restored. It has been ruled in Khetro Mohan Mitter v. N'alini Bala 
Dassi (iy) that there is no appeal against an order under Section 151; and it 
is argued that tie second appellate Oourt could not revise iihm order. ^ 
is a misunderstanding. An order, which is, of itself appealable, does not 
cease to be so because Section 151 has been used, Other’^ iae, one would 
get tie absurdity that, if tie application had bee^i in time, an order, restoring 
it, would have been appealable, but, because, it was barred, tie order becomes 
unappeaiaMe. There is, therefore, a second appeal against the Collector’s 
order, reversing the order of refusing to restore the case. 

It follows then that there has been no illegality or material irregularity, 
and I am debarred by Section 115 from considering the equities of the 
case in the absence of such irregularity or illegality, 

Revision refused. 


IN THE COURT OF THE EINANOIAL COMMISSIONER OE THE 

PUNJAB. 

’ Icvisidn 'Sid® Berenue 

No. 18g of 1927-28. (Decided on 19-104928). 

Graih^ F. C. 

Mst, Kimon Applicant 

Versus ■ . . 

JiWAN Be$po7ident, 

Punjab Colonisation of Landis Act-^S. 21 (a)— Death of lenant^at- 
will-^mother succeeding son-^acquisition of occupancy rights— succession 
to mother — ^to be regulated by S. 21 (a), ■ 

On tie death of a tenant, laud was mutated in favour of his mother and she 
acquired occupancy rights. On her death held that it was a case of fresh 
allotment in her favour and that succession must be regulated by S. 21 fai of a of 
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Y of 1012 and that lier issue, namely, ker daughters are entitled to succeed in 
prefet^Biice to collaterals of her son. 
m P, E. 1916 ; 6 L. 134, ref. 

Case forwarded by the Commissioner of Multan. 

OEDEE 

^is case has been referred by the Commissioner of the Multan 
Division under S. 16 (S) of the Land Revenue Act. The facts appear 
sufficiently from the Commissioner's order of reference, dated 26th of 
May, 1928. In that order the Oommissioaer has taken the view that the 
order of the Colonization Officer passed on the 25th of April, 1898, on the 
.death of the original tanant, Earim Bakhsh, amounted to a fresh allotment 
of the land to Mst Cohri, the mother of Karim Bakhsh, It follows from 
this, according to Commissioner, that Mst. Cohri must; be regarded as 
the tenant to whom the tenancy had been first allotted, and that on her 
death the succession devolves under S. 21 (a) of Act V of 1912 on the 
fiuccessornommated by the Collector from the issue of MsL Gohri. It Is 
admitted that Mst* Gohri actiuired occupancy rights on the 80th of June, 
1898 and remained in possession till her death in February, 1926. 
According to the view taken by the Commissioner, her daughters, the 
present petitioners, are entitled to succeed to their mother as the land 
was the self-acquired property of the deceased. 

In support of this view Counsel for the petitioners has cited Sewa 
Singh V. Mst* Bhdli (l) Narain Singh v, Mst, Sada Kaur (2)* 


On behalf of the respondent, Jiwau, who is the nearest male agnate 
(father’s brother) of the original grantee, Karim Bakhsh, it is argued that 
as the time of Karim Bakhsh’s death, succession should have been governed 
by the ordinary Customary Law, as Act III of 1893, which was in force 
at that time but which was repealed by 8.2 of Act V of 1912, did not 
provide for cases of inheritance, and S. 59 of the Punjab Tenancy Act 
also did not apply, as Karim Bakhsh had not acquired occupancy rights. 
Counsel for respondent argues that the intention of the Colonization 
Officer’s order of the 25th of April, 1898, was merely to regulate the 
succession according to the ordinary Customary Law, under which, in the 
absence of any issue of the deceased, a mother succeeds to a life 
interest in the estate in preference to male agnates of the deceased. 

The actual wording of the Colonization Officer’s order of the 
25th of April, 1898, was as follows : “ Mutation is sanctioned in 

favour of Mussammat Gohri, mother of the deceased, for her life.” 
'The Commissioner takes the view that the words:* for her life ^ were 

>,rV’,(l) 129 P.R, '1916. - - . ^ . 

' ■ 
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: t?. JIWAN. ' ■ « 

ridiiMaai.'aBd . B by any law or' riaie.on the subjecl, and 

that Ibe order mxmt be read as an order allotting the land de mvo 
to, Mitmammai Gobri. 

■ Odansel for respondent has also pointed ont that in 1919 
mui Gohri applied , ior .aanction to acquire proprietary rig'bts in the 
land and deposited tbe necessary sum o£ money. Tbe Collector, 
howewetj rejected her application by an- order of the 5tii of Septem- 
ber, 1919, which read as follows; “I do not allow acquisition of 
proprietary rights as this would prejudice the rights of the collaterals 
(wansan4-basgashty 

It is farther contended that Mussammat Gohri would not have 
been allowed to succeed, but for the fact that she was the mother 
of the original grantee, and that, therefore, the order of April, 1898, 
must be regarded as an order sanctioning an inheritance, and not 
as an order freshly allotting the land. It is^ however, significant 
that counsel for respondent explicitly admitted in the course of his 
argument that Government could, had it so desired, have resumed 
the grant on Karim Bakhsh’s death. 

Counsel for respondent argues that the case can be distinguished 
from the present case, as in that case the widow, who had acquired 
occupancy rights in 1905, was permitted by Government to gift those 
rights to her daughters as provided by Section 8 of Act III of 1893, 
That Act, as already noted, was repealed by Act V of 1912. Counsel 
has also argued that case No. 129 of 1916, cau be distinguished from 
the present case, as in that case the widow had acquired full pro- 
prietary rights in the land. I am, however, unable to see that this 
distinction is material. 

On the whole, I am of opinion that the Commissioner has taken 
the correct view of the ca» 0 > and that when the land was, mutated 
in favour of Mussammat Gohri in April, 1898. it was, in fact, a 
case of a fresh allotment in her favour. It is true that the allotment 
would probably not have been made had she not been the mother 
of the original grantee. But the original grantee was a tenaut-at* 
will of Government and as admitted by counsel for respondent, Govern- 
ment had full power to resume the grant altogether and could have 
regranted it to some person altogether unconnected with Karim Bakhsh, 
In these circumstances, the grant to Mussammat Goikvi was, in my opinion, 
an entirely fresh allotment, and it follows that, on if Gohri’s 
death, the succession must be regulated by Section 21 (a) of Act V 
of 1912, her issues namely her two daughters. Kimon and HimoUj 
being entitled to succeed. 

Judgment announced to the parties, No order as to costs. 

Order AQWdmulu 
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INTHEOOUET OP THE PINiNOIAL OOHMISSIONER OP THE 

PUNJAB, 

Appellate ■ . ReTanne. 

No. 15 of 1928-29. (Decided on 25. 10* 1928), 

Oraik, F, O, 


Captain Sawan Sin^h and another 

Vefsus 

Pbkm Kaub 


Appellant 


Btspondenil ' ,■ 

Crown lands— grant of— proprietary riglils to a widow of the 
last incumbent“subseqiient resiling therefrom is unjustified. 

Where the Deputy Coimnissioner, actingnot as a revenue Court or revenue 
officeff but as the agent of the GovernmeTit in its capacity of landlord, granted 
permission to acquire^ proprietary rights in certa in squares of lands to the widow 
of the last incumbent (holder) of the same and the widow deposited the neces- 
sary sum in the treasury in pursuance of the said order, held that the contract 
being completed by the said deposit, the Deputy Commissioner could not resile 
from it subsequently, merely because, certain facts came to his knowledge which 
were not within his knowledge when he agreed to the contract. 

(ii) Punjab Tenancy Act, S. SO—orders passed in executive 

proceedings— right to interfere on appeal. 

Held it was doubtful whether the F.G. could interfere on appeal with orders 
passed by the Commissioner, 

Appeal from the order of the Commissioner of Multan Divirion.. 

ORDER. 

The facts of this dispute are fully stated in the order of the Deputy 
Commissioner, dated the 30th of November, 1927. I consider that the 
Commissioner has taken the correct view in his appellate order of the 31st 
of July, 1928. By his order of the 27th of July, 1927. Mr, Mitchell per- 
mitted Mst. Prem Kaur to acquire proprietary rights in her holding and 
it appears that the transaction of acquiring proprietary rights was actually 
completed on the first of August, 1927, when Mst. Prem Kaur deposited the 
necessary sum in the treasury. In giving permission to acquire proprie- 
tary rights, the Deputy Commissioner, as pointed out in Mr. Mitchelf s 
order of the SOfch of November, 1927, acted not m a revenue Court or as a 
revenue officer but as the agent of Government in its capacity of landlord, 

. As agent to Government, he was party to a contract which was completed 

1 the payment into the treasury on the first oi August, 1927 ; and I con- 

that the domimssioiie^ was right in holding that he could not resile 
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from tliaicoalraot beeaiise, sisbsegiieiitly', oertam facts came to Ms know- 
ledge wtioli were not within his knowledge when h© agreed to the 

coatraot. , 

■ farther the orders of the Deputy Oommissioner of the, 30th of' .Not- 
embir, and of the Oommissioner of the-Blst of July (1928) were, in ©ssence, 
executive proceedings,,, and I „ doubt,, very much whether I have „ power, to 
interfere, as a Oourl of, appeal. 

For these reasons I reject the application. The parties have their 
remedy in a' Civil Gouri 


IN THE COURT OF THE3 FINANCIAL OOMMISSIONER OF THE 

PUNJAB. 

Appellate Side Revenue, 

No, 6Bo£ 1927.28. (Decided on 22.T1. 1928.) 

Townsend, F* C. 

Munshi Bam . . . , ... . . Appellant 

Versus 

Crown Respondent. 

Glassification Rnles—Rule XVI, Appendix:, E*— Financial Hrnd 
Book No, 2— Head Vernacular Ckrk-^caisdidate.. . 

Held that no appeal lies from an order, removing a person’s name from the 
list of Head Yeimacular candidates or placing it at a lower place on that list 
than that to which he considers himself to be eotitled, as it does not follow that 
man, whose name is on such a list, will eventually get any such appointment. 

Appeal from the order of Commissioner, Ambala Division. 

ORDER. 


In this order I dispose of nine appeals, filed by various persons 
aggrieved by the order of the Commissioner of Ambala, either removing 
their names from the list of Head Vernacular Clerk candidates altogether, 
or placing them at a lower place on that list than that to which they- 
consider themselves to be entitled. The first thing to decide is whether* 
appeals lie to me in this matter. I consider that the responsibility for 
maintaining a list of suitable candidates rests entirely with the 
Commissioner, The maintenance of such a list is merely a matter of 
administrative convenience, and the Financial Commissioners held, on 
September 25th, 1928, in Revenue Officer’s Appeal No. 65 of 1927*28, 
that Rule XVI in appendix E to Financial Hand Book No. 2 gives no 
right of appeal in such a case, (asit does not follow that a man^ whose name 
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is on the list of Head Vernacular Clerk candidates, will eventnally get 
any such appointment). With this view I agree. I, therefore, hold that 
no appeal lias to me, and reject all these appeals. 

Af^ml rejected. 


IN THE COURT OE THE FINANCIAL COMMISSI ONERy OF THE 

PUNJAB. 


Revision Side 

No. 67 of 1926*27, (Decided on 17. 12. 1928) 
Townsend^ F. C. 


Ilah Din , . 


EeveniiOe 


Applicant 


Verms 


^ ... . . Other side. 

Strl»TA.N K-HAN 

Puniab Tenancy Act, Ss.44 and .88-order of ejectment-application 
for restitution of proceedings-insuffident proof of-service of notice- 
Restoration should be ordered. 

An order of ejectment had been passed against an exceptionally poor and 
■^t+PTiant The only proof of service of notice under S. 44 was that by 
‘^“Sered posh' The tena^^applied for restitution of proceedings. Held under 
Srdrcumstances that the case should be restored. 

Eevision against the order of Collector, Jhelum. 

OEDER. 

Both heard. 

For the reasons given in the reference by Commissioner, Eawalpiudi. 
dated 17-12-1928, I cancel the order of ejectment of Ham Dm, dated 
4-6-1926, and all subseauent proceedings. 

If the landlord again takes action to put S. 44, Tenancy Act in motion 
the Assistant CoUector, 1st grade, Chakwal, must keep the matter entirely 
it, his own hands, and not make it over to any Eevenne Officer o 
f . ^rade for disposal. The tenant. Ham Din. is an exceptionally poor 
S ignorant man, and deserves every consideration consistent with justice 

to the landlord that he can get. ^ ^vision allowed. 

Order of the Commissioner, referred to above, is as follows .— 

The history of this case is given in the order of the Collector, ^r. K, 
Wilson, dated the 26th Eehrnary 1928, in which it was recommended 
Ijtiie order of ejeotanent. dated the 4th June 1926. be set aside and fresh 




SUBAlW SIlQHt?,Ml-lfGH SINGE. ' . 47 ' ' 

proceediags be ordered with, due ootioe to the defendaiat.' The Mnaneial 
Commissioiiir ordered that the Assistant Collector's order, dated the 18th 
September 1926 he set aside. The setting aside ■ of this order oaH' have a© 
©fifecton the situation, because, the retrial of the suit under S. 60 must result 
in its dismissal so long as the order of ejectment under S. 44 remains valid. 
The fairness of that order depends on whether Ilam Din' had a reasonable 
opportimity of paying the rent due from him or not. ' I am notsatished that 
he had, as the proceedings in the rent suit case were ex parte and so were 
the execution proceedings. The landlord is a rich man, I find from his 
agent's statement that it is very inconvenient for him to have Ilam Din's 
occupancy rights existing in the land in question, and it may wall be that 
the peons etc., concerned in the service of notices and in attachment 
proceedings, weie not careful to see that Ilam Din really had notice. The 
address, given in the Postal receipt for the registered notice issued to Ilam 
Din in the original rent suit, was certainly insufficient lor purposes of service* 
The order of the Assistant Collector, dated the 30th July 1926, rejecting 
Ilam Din’s application for reslitutioo, appears to me to have been irregular, 
as he did not satisfy himself that Ilam Din had information of the decree in 
time to permit him to apply for restitution within thirty days. I recommend 
that this order and all subsequent orders be set aside and that the appli- 
cation for restitution of the rent suit be determined afresh. Both parties 
wish to appear before the Piuaacial Oommissioner. (I note that Ilam Din’s 
counsel has taken up this case entirely out of charity and his engagement 
does not argue the possession of means by Ilam Din who appears to be 
practically destitute). Accordingly, I submit the file to the Financial 
Commissioner with a recommendation that the order of the Assistant CoHec- 
tor, dated the BOlih July 1926, rejecting Ilam Din’s application for restitution 
of the suit be set aside and that all sabseqaent orders be cancelled. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Revenue, 

No, 6 of 1927-28. (Decided 00:20-1-1928). 

Graik, F* O. ■ ' 

SuRAiN Singh Appellant 

Versus 

Mengh Singh Respondent, 

Lambardar — creation of new post— -promismg of post to a person 

enlisting in army~ rewarding of the person— if justified. 

Where a younger brother joined the-army on a promise by his father that 
ha would succeed to Lainbardari in preference to his elder brother, held, that 
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tlie fatlier had no power to give such promise and the creation of a new post is 
not the way to reward person for his patriotic action. 

Appeal from the order of the Oommissioner of Multan, 

ORDER, {2Brd January^ 1928). 

This is an appeal against the sanction accorded by the Oommissioner 
of the Multan Division on, under Land Revenue Rule 14, to the creation 
of an additional Lambardari in village No. 257 R,B.j in the Lyalipnr 
District. The sanction was conveyed in the Oommissioner’s Letter to the 
Deputy Commissioner, No. XVIII-26 D., dated the 2nd of August 1927. 

The circumstances in which the Deputy Commissioner proposed an 
increase in the number of Lambatdars di,xe stated in his letter to the 
Commissioner, No. 271, dated the 2nd of June, 1927. Wasawa Singh, the 
father of both parties, filed an application some years before his death, stating 
that his younger son, the respondent Mengh Singh, had enlisted in the 
army during the War on the promise that He should succeed to the 
Lambardari in preference to his elder brother, the appellant Surain Singh, 
This application was made about the time when Mengh Singh enlisted in 
the lst-19th Punjabis. This was on the 15th of January 1915. His 
discharge certificate, which I have seen, is to the effect that he served in 
that unit for about one year and two months and bore a good character. 
Shortly before his death, which apparently occurred in October, 1926, 
Wasawa Singh appears to have repented of his promise to Mengh Singh, 
and stated that he desired the elder son, Surain Singh, to succeed him. The 
Deputy Commissioner admitted in his letter of 2nd of June, 1927, that 
Surain Singh was^g^nly son legally entitled to succeed, but added that 
1t seemed clear younger son was persuaded to enlist on being 

given ptomise, to which the elder brother very likely assented, that he 
^ should succeed to the Lambardari, 

The area of the Kambolis patti in this village is 56 squares, of 
which 85| are in the patti of the deceased Wasawa Singh and 20i- in the 
patti Kamboh Lambardar. The land revenue and abiana of 

Wasawa Rs, 13,178 and that of the other patti Rs. 7,495. 

The pointed out that if Wasawa Singh’s patti was 

divided into^^, the demand for each patti would be about equal to that of 
oth.Qt Kamboh Lambardar s patti. On these facts he concluded that 
apart from the special features of the case (the reference here being to the 
promise given to Mengh Singh) there seemed to be justification for an 
i'ardditional Lambardar , This proposal was, as already stated, sanctioned 
j by the Commissioner, in his letter of the 2ad of August, 1927. 

' • ' - Mr. Anant Ram Ehosla for the appellant has pointed out that neither 
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the Gommissioiier u or the Oollector gave his client any opportunity to show 
cause against the creation of a new Lambardatu In this connection 
Ahaiit Ham nlluded to the judgment of Mr. ■ Casson in case No. 36 (Re- 
venue) of 1921-22, Amar Smgh v* Harnam Singh (l), which indicated that 
in such cases opportunity to show cause should be given. Counsel alleged 
that if opportunity had been given, his client would have been able to prove 
that he also volunteered for enlistment but was rejected by the Recruiting 
Officerj and also that the majority of the owners of the patti are against 
the creation of a new LambardarL It is admitted that the pachotra of 
Wasawa Singh's Z/am6ardaKis Rs. 491 per annum, and counsel pointed 
out that the division of this pachotm di^nd. of the LambardaH square into 
two portions would very seriously affect the financial position of his client. 


For the respondent Mr, Sleem has stated that as regards opportunity 
for showing cause the matter was entirely in the discretion of the Revenue 
Authorities. He admits that Wasawa Singh’s promise that the younger 
brother should succeed to the was not legally binding on the 

Revenue Authorities, but that there is no real administrative objection to 
giving effect to that promise, Mengh Singh enlisted at the time when 
recruits were difficult to obtain, and it is only fair that he should be reward- 
ed for his patriotic action. 


In my opinion little importance need be given to the promise given by 
Wasawa Singh to his younger son that he would succeed in the Lambar- 
dari. Wasawa Singh was not empowered to make any such promise, and 
I have no doubt that Mengh Singh understood this perfectly well. In any 
case, before his death Wasawa Singh stated in writing that he desired his 
elder son to succeed, although at that time his younger brother was acting 
Sarbmh. On administrative grounds I can see no good reason for the 
creation of a new post. Neither the area nor the pachotra attached to the 
existing post is excessive, and its sub-division into two cause a 

serious loss to the appellant and would probably create lasting ill-will 
between the two brothers. Mengh Singh no doubt deserves credit for his 
patriotic action in enlisting in the army, but the proper way to reward his 
action is not the creation of an additional lambardari at the expense of his 
elder brother. 


For these reasons I accept the appeal, and set aside the order of 
Commissioner, dated the 2nd of August, 1927* sanctioning the appointment 
of an additional Lambardari, Respondents will bear the costs of this 

appeal. 


Announced to the parties. 
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LAHORE HIGH COURT. 

Appeiiate. Civil, 

No. 597 of 1927. (Decided on 8-2-1928). 

Tek Chand and Bhide, JJ. 

Mulraj Appellant 

Versus 

Indar Singh and others Respondents. 

Punjab Alienation of Land Act, S. 11 —lease for twenty years — 
option given to tenant to remain afterwards — validity. 

Where lease was in the first instance only for a period of twenty years, 
held, that the mere fact that the lease-deed gave option to the tenant to remain 
irr occnpation afterwards on certain conditions cannot ipso facto convert it into 
a lease for a longer period and that such a lease does not contravene the provi- 
sions of Land Alienation Act. 

Landlord and tenant — contumacious holding over — more than 
double rent claimed — whether excessive — Contract Act, S.74, 

Where a tenant contumaciously holds over the land leased out to him for 
building purposes at an annual rent cf Rs. 10, in spite of a notice to vacate the 
land and the land is situated in the midst of a flourishing raandi, held, that rent 
decreed at the rate of Rs. 100 per annum was not excessive. 33 P. T?. 1898 and 
6 P. R. 1904 referred to. 


Second appeal from the decree of District Judge, Ludhiana. 

Appellant : — by Mr. Jagan Nath Aggarwal, 

Respondents :--“by Mr, Fakir Chand. 

JUDGMENT. 

Bhidter the 11th January 1924, Benarsi Das, a Khairi, (father of 

defendant No. 1 and brother of defendant No, 2) took on lease two biswas 
and 5 biswansis of land from Kahn Singh, father of plaintiff. , The land 
was admittedly agricultural at the time, though it was leased for building 
purposes. The lease purported to be for a period of 20 years at an annual 
rental of Rs. 16, but contained a clause giving the tenant option to coiitL 
nue in occupation after the expiry of that period on the same rent This 
condition is now the chief bone of contention between the parties and ran as 
follows : — 

‘*Agar muizari^ ba’d bist sal ayanda ko arazi apne qabze men 
rakhna chahega to is shara lagan se hasab razamandi malik rakhunga."’ 

At the time of mutation the Collector cancelled this condition as 
contravening the provisions of the Punjab Land Alienation Acc, as no 
lease for agricultural land (for a period of over twenty years) by a member 
of an agricultural tribe in favour of a non-agriculurist is permissible 
UMer that icfe. After the expiry of the period of twenty years the iambar- 
gave notice to the defendants to vacate the land but as they failed 
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to comply witli the terms of the notice he instituted the present suit for 
ejectment and damages for contumacious holding over at the rate of Rs. 2 
per diem. Defendant No, 2 who contested the suit pleaded that by virtue 
of the condition noted above he was not liable to be ejected, that 
the Collector had no authority to cancel the condition, and that, in any 
cascj the plaintiff was estopped by his conduct from asking for ejectment 
inasmuch as he permitted valuable buildings to be erected on the land. 

The trial Court upheld these contentions and dismissed the suit 
On appeal the learned District Judge disagreed with the trial Court 
and granted a decree for ejectment and also for damages at the rate of 
Rs. 100 per annum. From this decision defendant No. 2 has filed a second 
appeal. 

T ^e only x)Oints urged on behalf of the appellant before us were (f) 
that the Collector's action in cancelling the condition in the lease quoted 
above was ^dtra vires, that the condition w'as still binding on the parties 
and that the defendants were, therefore, not liable to ejectment ; 

{ii) that the amount of damages awarded is excessive. 

As regards the first point, the contention that the Collector had no 
power to cancel the condition in the lease referred to above, appears to me 
to be sound. The lease was in the first instance only for a period of twenty 
years and the mere fact that option was given to the tenant to remain in ^ 
occupation thereafter, if he chose to do so, on certain Vconditions could not 
ipso facto convert it into a lease for a longer period (vide, inter alia, Boyd, v, 
Krcly) U), But assuming this condition to be binding on the parties, it does 
not appear to me to support the appellrnt’s contention that he is not liable 
to be ejected. According to the plain interpretadon of the language used— 
‘"hafeab razamandi malik®’, the tenants could only continue in occupation with 
the consent oi the landlord. It was argued that these words merely recited 
that the consent of the landlord had been obtained and were equivalent to 
“according to the consent of the landlord already obtamed.’® This inter- 
pretation seems to me to be a very far-fetched one. If the consent of the 
landlord was not needed for further occupation there was no point in insert- 
ing these words at all in the condition. The trial Court . remarked that as 
the rent for the subsequent period of occapatioa had been fixed there was 
nothing left for which the consent of the landlord could be necessary. But 
there might be, obviously, other conditions of the tenancy, e.g, period of 
further occupation, etc., for which landlord’s consent would be essential The 
land had been leased for building purposes, and it cannot be assumed, in the 
absence of any clear recital in the lease to that effect, that the landlord in- 
tended to allow the tenant, to remain in permanent occupation at the trifl- 
ing rent of Rs. 16 per annum. The mere fact that valuable buildings were 
allowed to be constructed on the land cannot be taken as an^indication of 
the intention of the parties. 

(1) 17 Cal. 548. 
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to create a permanent tenancy, as it was clearly provided in the lease itself 
that, in the event of ejectment, the tenant was to remove the materials of 
the buildings. The decree for ejectment passed by the learned District 
Judge appears to me to be amply justified by the terms of the lease. 

As regards damages, the learned District Judge has fixed them at 
Rs. 100 per annum. It was argued that the rent for “contumacious holding 
over*^ should not have exceeded Rs. 32 per annum, double the rent re- 
served by the lease. Ganga Earn v. Mst Shiv Devi (2) and Firbhu Dial v. 
Earn Chand (3) were cited as authorities. But these authorities do not lay 
down any such hard and fast rule. It was remaikecl in the latter ruling 
that double the rent may sometimes be taken as a fitting standard, bat that, 
in considering what sum should be allowed for use and occupation, or for 
damages for contumacious holding over, the whole circumstances of the 
tenancy and the sufficiency in point of time of the notice may properly be 
taken into ccr sic? era tier.— (vide Ihihn Dial v. Earn Chand) (3), In the 
present instance, notice was given on 27th June 1923, e. about six months 
before the expiry of the period of the lease, and yet the defendants failed 
to vacate the land even up to the 6th February, 1926, when the present 
suit was instituted. After the expiry of the period of the lease the defendants 
appear to have had no legal justification for remaining in occupation of the 
® land and seem to have done so merely on account of the substantial income 
they were deriving from the buildings which are now situated apparently 
in the midst of the fiourshing Mandi. The plaintiff has produced evidence 
to the effect that the land in dispute would now fetch a rent of Rs. 700 to 
Es. 1,000 per annum which stands unrebutted. Although this may be an 
exaggerated estimate cf the rent, the amount fixed by the learned District 
Judge at Rs, 100 per annum does not appear to be excessive for a building 
site situated in a 

I would accordingly dismiss the appeal with costs. The defendants 
are given a further period of three months from this date to remove the 

materials of the building. 

Tek ChandS , — I concur. 

Appeal dismissed. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate. Revenue. 

No. 63 of 1927-28. {Decided on 22-1 M928) 

Tow7i$e7id^ F* C. 

Munshx Ram Appella^it 

Verstis 

Crown Respoo'ide^it. 

Appeal*-^head vernacular clerk candidate^ — removal from the list 
of— rule XVI, Appendix E to Financial Hand Book No. 2. 

(2) 30P.R. 1898 
(B) 5P.B. 1904 

'trfiv:;,;.- ^ 

~ ,w''' . ' . 




suitable Head Vema- 

S:Cfen&i7 wk the Co— ioner, the 
a matter of administrative convenience, and that rule X 
■isl Hand Book No. 2 gives no riglifc of appaal from 

i°Sme of a candidate from the list or placing him at a ov. ei 

the order of the Commissioner, Ambala Division. 
ODDER. 

of nine appeals filed by various persons 
Commissioner of Ambala, eitiier 

Vernacular 
a lower place 
to be entitled, 
in this matter, 
jf suitable candi- 
tenance of sucb 


In this order I dispose 

as.,i.yad by the 0*^' „ He.d 

removing their names , 4.1,™ « 

Clerk candidates altogether, or placing them a 
on that list than to which they consider the mseh 
The first thing to decide is whether appeals he to 
T consider that the responsibility for maintaining a lis 

dates rests entirely with the Commissioner. The me 

a list is merely a matter of administrative convenmnce 
Commissioners held on September 25th, 1928, m Mr.. 

Jnd..r Sain il) that rule XVI in Appendix E to Fi. 

No. 2 gives no right cf appeal in such anase (as ^ 
that a man whose name is on the list of Head 
didates will eventually get any such appointment). Wi h 
agree. I, therefore, hold that no appeal lies to me and re 

appeals. Appeal rejected. 

IN THE COURT OF THE FINANCIAL COMMISSIONER 
OF THE PUNJAB. 

Appellate Side. Reienue, 

No. 15 of 1927-28. (Decided on 2-2-1928.) 

Miles Irvin Qt F. C* 

Kalvai. Singh Appellant 

Versus 

Haidar Respondent. 

Zaildar— appointment by Collectors to be upheld— good service 
as Sufedposh to be given weight— duty of Appellate Courts. 

Appointments made to the post of Zaildar or Sufedposh by Collectors should, 
as far as possible, he upheld on appeal both because the local officer is presumed 
to have better knowledge of the merits of tke respective candid^^ the 

appointment and also because it is most undesirable to encourage appeals 
against orders in this class of cases. Good service as a Sufedposb is to be given 
greater 'weight in cons.idering personal services and the Sufedposh should be 
appointed %vheii other things are equal or nearly equal; but this principle is 
subject to the general rule that the Collector's decision ought not to be upset* 
It is very desirable that Appellate Courts in Zaildari cases should, before calling 

(1} 1 P.E, 1S28 (3rd Quarter) : 1928 P.C.L. 85 (Eev,) 
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a counsel, apply their mind to the case ; and if they feel no doubt in the 
matter, save the parties the burden of legal expenses. 

Appeal from the order of the Commissioner of Ambala Division. 

OEDER. 

The Collector of Rohtak appointed Kalyan Singh as Zaildar, Haidar 
appealed and the Commissioner accepted his appeal appointing him Zaildar^ 
Kalyan Singh has now prefeiTed a second appeal. Haidar is a Safedposh 
of the zail with a satisfactory record. Kalyan Singh has the advantage 
over him in that he owns much more land and is a Hindu Taga, the 
predominant tribe in the zail, and is also the nephew of the iat 3 zaildar. 
One great principle has been laid down by the Financial Commissioners 
in the past in dealing with appeals in cases which is referred to in 

the case of Badlu Ram v. Dani Ram (No, 15 of 1926-27), It is that 
appointments made to the post of zaildar or Sufedposh by Collectors 
should, as far as possible, be upheld on appeal both because the local 
officer is presumed to have a better knowledge of the merits of the respec- 
tive candidates for the appointment and also because it is most undesirable 
to encourage appeals against orders in this class of cases* 6 P. B. 1887 ; 5 
P. R. 1890 ; 3 P. R. 1892 ; I P. R. 1913, are old and well-known cases. 
In No. 84 of 1919-20, Sir John Maynard accepting an appeal from a 
Commissioner’s order observed that a mere difference of opinion regarding 
respective merits was not a good ground for interference with the order 
of a Collector, and in 254 of 1919-20 in refusing to interfere in revision 
he observed that it had more than once been laid dovii that the Deputy 
Commissioner’s selection of a zaildar should not be interfered with merely 
on the ground that a higher authority might arrive at a different conclu- 
sion regarding the relative merits of particular candidates. In case 62 
of 1922-23, Mr. King restoring the Collectors choice observed, “ The 
Collector may not have been right in his selection, but the mere fact 
that the Collector has not chosen the better man is not a good reason for 
the Commissioner to interfere”. But he went on to approve of the 
Collector’s choice on its merits. In order to ascertain how far this 
principle has been departed from, I have examined a large number of 
cases on the appellate side of the Court for the last ten years ani find that 
the Financial Commissioner has supported the Commissioner in reversing 
the Collectors order in the following cases : — 

(1) Case 30 of 1918 19, Sir John Maynard. The candidate appoin- 
ted by the Collector was deeply involved in debt 

(2) Case 26 of 1918T9, Sir John Maynard. The Collector had passed 
over a candidate who had acted 14 years as Zaildar. This candidate also 
had more landed px*operty apd greater tribal influence. 

7 - = (3) Case 38 of 1918-19. Sir John Maynard found that qualifications 

(ah ani 5 ( 6 ) were e$Ual 4iid decided the case on the ground that 
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the appointmemt of a Hindu in a preiominantly Muhammadan zail was a 
couise to be avoided if possible and diatiaguislied P. K. 1 of J913. 

( 4 ) Case 37 of 1920-2L Sir Patrick Fagan upheld the Commis- 
sioners order without giving specific reasons or referring to 
P,R, I of 1913-^ The Commissioner’s decision was based chiefly on the 
gioiinds (ft) that both znildar and sufedposh should not be of same the tribe 
and (/d that appeilant's services were superior. 

(5) Case 62 of 1921-22. Mr. King while of firming the general princi- 
ple of supporting the Collector s decision I'eversed it because (a) it was 
impolitic to pass over certain War Services and (6) the sufedposh should 
normally be appointed. 

(6) Case 3 of 1922-23, Mr. King. The candidate passed over by the 
Collector had been mamdar for ten years. 

(7) Case 8 of 1922-23. Mr. King while referring to the rulings 
reversed the Collector’s order passing over a man who had officiated 
for three years as zoild'ir and observed, ** I hold that the Commissioner 
in accepring the arguments in favour of S. M, has given convincing 
reasons for disagreeing vriih the order of the Collector. The Commis- 





■ 
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> decide to what extent service as inam^ar justifies over- 
■tor. I have shown that such service has been the 
overruling the CoUectQr,ia the cases (62 of 1921-22, Sand 
r On the other hand in none of these cases was this 
dinlS of 1926 27 Mr. King to avoid overruling he 
d the appeal and reversed the Commissioners order 
fedposhs.s zatMaf, and on the revision side I find the 
,sWs repeatedlv^r^^^^^^ 

ikoui rXrele to claims as sufedposh ■ Mr. Tollmton 
227 of 1921-24{where he said that ordinarily the mfedposh 
Ainf-prl I'ut the disparity was too great) ; m case 67 of 
le^Sid that^ ordinarily there is something to be said for 
•dposh but the claims of the respondent were much better) 
i 1925-26 where he says, " The Financial Commissioner s 
er things being equal & sufedposh should ordinarily be 
.cancyinthe zatldaH of his mil is not to be interpreted 
3 than is here expressed”. Indeed I can 
e Financial Commissioner has set aside a 
oner and Collector passing over a sufedposh, and Mr. K g 
Dlied the principle in 7 of 1924-25 (l) departed from it four 
fore cannot find in the positim' of the sufedposh anythmg 
se a’ principle opposed to that which deprecates reversing 
decision. All that appears is that good service a 
be given great weight in considering personal services and 
osh should be appointed when other things are eq^ 

d this to a priacipl. aubieot 

Sion ought not to be be upset. That is to say 

, over a sufedposh V7i\l not be upset unless there is s 

b.lwL the rival, i. other matter, as tn.he . 

iffbt to this very important 




KALYAN SINGH HAlDAJi 
, „nt »..rd tto « r.gr«ttabl« omission m th« 
J I boliove thslthero is b.Weeo members j 

rrSnutw — bv im,»r«ng r.iigii 
ml. of view of possession of land 

<irn.rXre C,mm.sioner so^ 

derable area of undivided waste. 

W From .be .oint o' 

rior as the zaildari has been m his 

we Tust be careful not to let them become a 

fdl From the point of view of personal services 

:„„o. r.f V.1-Q 10 vears of office which are reco 


family for three generations 
hereditary claim. 

- -T the sufedposh has 
Qfnised as good* dhe 


the Collector’s main reason lor 
5 one has broken down, and that ther 
the favour of the rival as justifies passing 
3, reject the appc^-l' 

sosol. Itis voyaonbinW'*" App.Ust 
.botosb doing, apply tb». 

.hi. mstter. save the par*‘«' 


App^cil rejected^ 
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IN THE COURT OF THE FINANCIAL COMMISSIONEE OF THE 

Appellate Side* Revenue, 

No. 27 of 1928-29. (Decided on 5-14929.) 

^ Craih F.Cy 

Ngea and another Appellants 

Tersiis ■’ 

Mst. HaEho '; ^ '■ Respondent. 

Punjab Colonization of Government Lands Act (V of 1912) 
as amended by Act (III of 1920), S, 7---order based'’ on equity 
and |uslice----no ioterference on revision. ' 

Held, where the lower Appellate Court has decided a point in accordance 
with law and equity, the mere. fact that it has committed a techhical mistake 
in matters of procedure is no ground for interference. 

Appeal against the order of Commissioner, Multan Division- 

. . ORDER, . 

It is not disputed in -the grounds of. appeal that Mat. Bakho is 
entitled to be , considered as a female tenant to whom the tenancy has 
been first allotted, within the meaning of Section 21 .of Act V of 
1912. Nor is it disputed that Mst. Bakho gave birth to. a son on the 
24th of March, 1927, The memo of appeal merely takes the technical 
ground that if the Commissioner held.that Mst, Bakho’s son was entitled to 
succeed, he should not have passed an order to that effect himself, but 
should have remanded the case to the Collector in order that the Col- 
lector should pass the order, I do not consider that there is any force 
in this point. The Commissioner has by his order of the 6fch of Septem- 
ber, 1928, decided the dispute according to law and equity,' and I decline 
to interfere with his order. 

This appeal is accordingly rejected- 

Appeal rejected. 
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IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


No. 61 of 1928-29. (Decided on 5-1-1929). 

Crailc, F. C. 

Mussamat Man Kaub Applicant 

Versus 

Harnam SiarGH Other side. 

Punjab Colonization of Land Act— horse-breeding tenancy- 
rule as to succession— conditional upon making provision for widow- 
power discretionary — if can be exercised 14 years after. 

The general rule regarding the succession to horse-breeding tenancy is bhat- 
it shall devolve as an impartible holding upon a single person. The Deputy 
Commissioner has discretion to make the succession conditional upon the person 
selected undertaking to make suitable provision for the widow of the last holder* 
This power is discretionary and should not be exercised 14 years alter the 
succession has been approved. 

Eevision from the order of the Commissioner of Eawaipindi Division. 

OEDER, 

I consider that the Commissoner took the right view in Ms order of 
the 19th of September, 1928, in which he was not prepared to reconsider 
the decision arrived at 13 or 14 years ago. The general rule, regarding 
the succession to a horse-breeding tenancy, is stated in paragraph 2 (a) of 
the first Schedule of the statement of conditions. It is to the effect that every 
tenancy shall devolve as an impartible holding, and upon a single person. 
Paragraph 4 of the same schedule gives the Deputy Commissioner discre- 
tion to make the succession conditional upon the person selected under- 
taking to make suitable provision for the widow, etc. of the last, holder. 
But it will be observed that the power to direct the payment' of mainte-' 
nance is entirely discretionary; and it is not, in my opinion, reasonable to 
ask that this power should be exercised 14 years after the succession has 
been approved. 

There is no proof that the applicant, Mussammat Man Kaur, has aver 
received maintenance in any form out of the proceeds of this tenancy, nor 
is there any proof that she is wholly dependent upon thfO respondent. Re- 
venue Appeal, No. 23 of 1919-20, referred to in ground No. 5 of the appli- 
cation for revision, is not, in my opinion, in point* 

For these reasons I reject the application. 

Applicsmt to be informed. 

Application rejected. 


.Revision Side. 


Revenue. 




IN THE OOUET OF THE FINANCIAL COMMISSIONEE OP THE 

PUNJAB. 

Revision Side Revenue. 

No. 63 of 1927-28 (Decided on 9-1-1929.) 
lownsend, F.O. 

Lajja Sam Applicant 

Feratts 

OhAIJSHAM- ■ * 
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Lambardai--succession^right of brother— estate ceasing to be of 

Government-succession to lambardari— rules governing. 

Where the estate ceased to be a Government estate, the ordinary rules re- 
garding appointment of Lambardars apply, and the elder brother of the deceased 
Lambardar should be appointed in succession to him, 

Revision from the order of the Commissioner of Ambala. 


I have heard Counsel for both parties. A mistake was made both by 
Collector and Commissioner in this case. They both overlooked the fact 
that since 1910 this’ estate-ceased to be a Government estate ; sinca that 
year the ordinary rules regarding appointment of lambardars apply. This 
being so, the matter is clear. There is no reason, as is shown by an ex- 
amination of the papers, why Lajja Ram, the applicant and elder brother 
of the deceased Lambardar, Rateh Singh, should not be appointed Lam- 
bardar in succession to him. Respondent belongs to an entirely di eient 
family, (I accept the application and, reversing the orders of the collector 
and Commissioner* appoint Lajja Earn Lambardar in place of Fateh Sing 


deceased. 


Applicaiion accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF, THE 

- . PUNJAB, ■ 


Revision Side 


Revenue. 


No* 102 0 M 927 - 28 .'' (Decided on 11-M929). 


C, A, E, Townsend, F- C, 

Vie Bean 



: ' , r 07 otvo , • 

Lakhmi DATT-and others^ ' . ^ t ei S2 e. 

Punjab Land Revenue Act. S. 37-mulalidn-gift of land- 
question of validity of gift-Revenue Officer not concerned. 

- When a person gifted his share in the land to some one else, but when f 

came to mutation proceedings, the Tahsildar declined to attest the _ 

Held, that, whether the gift is VaUd or not according to Hindu Law, is a questio 
for the Civil Courts and that the Revenue Officers m deciding mutation have nc 
concern with such considerations. ^ . n 

Case forwarded by the Commissioner of Lahore to the Financial Com- 

missiohor. 

^ pRDlfe. ^ , - 

: . . VParties' heard by pleader atdeii ■ For the- reasons given by tb< 
Commissioner, Lahore* in his order, dated February 4, 1928, I accept th( 
appliciftion for reyision, and order that the mutation be attested. Pttffu 
facie there is no objecfion whatever tb this being done, it is stiai^ 
forward change in an ept^ in .the ownership column of a 
,:,C5#iael for the respondents urged upon me that on account of dhe require 
ii^Sls of Hindu Law, and similar conditions, the mutation should be retus 
snob considerations, Revenue Officers, in deciding mu ationi 


kave no concem. ; Should respondents so decide, they are, of course, at 
liberty to bring a civil case to set aside the whole accepted. 

' ThI order of the Commissioner referred to above ran as •"“ 

Yir Bhau succeeded to a 

an arrangement was made by which the whole of this ^ 

: , . r ^\n Tjal wbo was to pay BiS. 24 por aBntim 

m .possession of Lain ijai* ,wnu , . , f «„T«rrl of wliicbi 

of his 4 brothoss. This WPeUsht 

no copy is now forthcoming. fHAn • The 

bsohghl h soil lor possossio. «f his *»« ,™ °‘,^d a.t 

dpdg. hi. 

according to the award. . • •••A® ^ ^ \ th& other share- 

«f W «d h. "i™ “ «’■*“' r s si. n“ C.»t 

holders. The three arbitrators are alive now and have 

and have explained this, stating that' it -- Leive 

land in dispute should remain in Lain Lai s v:_ Bhan who had 

, Rs. 24 a year.” The Divisional Judge and 

drawn his money regularly for ten years, con no ^ partition 

■ seek to upset the award? that is, apparently it was held th 

: could he claimed and that the amount of Es. 24 per annum for each 
fifth share could not be varied* ^ uhf 

. Vir Bh.h h.. ».* gifM his sh„. ih th. tod b. 

. wh6» it cm. 10 molatiou procs.dibhs, tho Niib-lobsiiasr 

attest the mutation and the Collector upheld bis order. : , _ . 

Vir Bhau is still shown as owner of a share, in the lanL^ tappea^^ 

: to me that the revenue authorities, m refusing to 
regarding this share, have assumed that the:, present r ^ ^ correct 

/are incorrect, but they have not apparently taken any, steps to coirect 

■ is- urged for reipohdents that the right to receive Es. .•24 ia^a 

; pKSmsl - dm, ta» dlesrlT it-htoi. from Ih. oms»hip df “ 

Ld. . n is .140 mged th.l bh. propdrt, is .»,.rt.bl.^»d “d,,. 

tbs Imd odbid not be 

Oastdm.ry,Lii», b«t by refste.oe to amingsmeuts preva.lms outside. 

It appears to me that viVtually the Naib-Tahsildar was trying a 
'case about this land, but the place for that is Cml Court. 1 

mutation should have been attested. A.ocordingly, I accep PP 

caLon and direct that the mutation be made accordingly. 



Eevemue. 


AiJXilicant 


Other side^ 


IN THE COURT OF THE FINANCIAL GOxMMISSIONER OF THE 

PUNJAB. 

Revision Side 

No. 127 of 1927-28. (Decided on 114-1929). 

Townse7id^ F. C, 

QoBim Jas 

Versus 

Moti Singh 

Punjab ■ Laud ■ Revenue Act, S. 28 - Land ■ Revenue rules ' 17 

■ (ii) ■ (c)— appointment as Lambardar— hereditary claim. 

Held that proceedings under S. liO, Ci\ P. Code, which have ultimately 
been set aside by the High Court are no bar to appointment of an heir as 
Lambardar in succession to the deceased Lambardar. 

Rivnsion against the Order of Commissioner, Lahore Division. 

ORDER. 

I have heard counsel for parties, who have referred me to various 
rulings on the subject. I do not think we can now go into the claims of 
Moti Singh, respondent, that part of rule 4 of the Rules under the old 
Land Revenue Act, which might have permitted his claim to be now oon« 
sidered, was not repealed in the rules under the Act 1887. 

But respondent’s Counsel contends that petitioner has no property 
and is of bad character, quite apart from the proceedings against him 
under S. 110 0. P. C. which were set aside by the High Court; in 
brief, that Collector is justified in refusing to appoint him under Rule 17 
{iO C. of the Land Revenue Rules. I should be glad if Collector would 

■ go into these points in detail, and report to me if any satisfactory reasons 

to justify the non-appointment of petitioner as Lambardar exist. The 
proceedings under S. 110, Criminal Procedure Code, must not be 
taken into account in this matter, as they have been set aside by the 
High Court. Report to me by 1-4-1929. I note that I told counsel 
I would then hear them again. Case remanded. 


IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue, 

No. 14B of 1927-28. (Decided on 14-1-1929.) 

Townsend^ F, 0 * 

Gaubdhan Applicant 

Vers^iB 

Hari Ram Other side^ 

(i) Punjab Land Revenue Act, S. 16, revision interference 
in— concurrence of Collector and Commissioner- Lambardari, 
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Held, fell at til e Flu Ell oi 8.1 Comniissiotier niay depart from the usual practice of 
refusing to interfere in cases of agreement, of the Trial and the Appellate Courts 
on a point, where tlieie has been a flagrant disregard of the rpies, e. th© 
appoliitiiient of Lambardar# .. : . 

(ii)' S.r 28 *-^appoiiilin: 6 iil of lamBai'diai’ — hefeditafy claims* 

/ Held further that a drst^o deceased Lambarclar, holding land suf- 
ficient to cover though convicted of a petty offence under the Canals 

Act, should be preferred to a person related to the deceased four generations 
back, although owning much more land, 

Eevisioa against the order of Commissioner of Ambala^. 

OEDEE, 

I dislike interfering in revision cases, especially when, as in this case, 
Collector and Commissioner are in agreement. But so flagrant has been 
the disregard of rules in this case, I must do so. It is admitted that ap- 
pellant is a much closer relation to Pat Ram, the former Lambardar, being 
Ids first cousin, than is the respondent, who is only related to him four gene- 
rations back. There seems nothing against appellant’s character save a 
conviction for a very petty offence under Canal Act, which I disregard to 
render him unfit to be a Lambardar. Admittedly respondent has more land 
than appellant : but latter has more than sufficient land to cover zer-i-barat. 

I accept the application, and, setting aside the order of the Collector 
and Commissioner, appoint Qaurdhan Lambardar in place of Hari Ram, 

App€€il accepted^ 


IN THE COURT OP THE PINANGIAL COBiMLISSIONEE OP THE 

PUNJAB, 

Appellate Side Revenue. 

No. 19 of 1923-24, (Decided on 14-4-1929). 

€.M,Eing,F.a 

Allah Bakhsh Appellant 

Ve^*su8 

Hakam Khan RespondenU 

ZaiMar— appomtmeot of minor— only suitable candidate— mean- 
ing of. 

Under rale No. 7, a minor can be appointed i^aildar if he is the only suitable 
candidate. The only suitable candidate does not mean the most suitable candi- 
date. 

Appeal from the order of the Commissioner of Rawalpindi* 

OEDEE. 

The facts are given in the orders of the Commissioner and the Collector ; 
and it is not necessary to give them here. The question for decision is 
whether a minor should be appointed Zaildar or not, and this question turns 
on Rules No. 7 of the Zaildari Rules wherein it is laid down that a minor 
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can be appointed Za1Mm\ if he is the only suitable candidate* . The qnes* 
tipn, therefore, which is to be asked is wheiher Aiiali Bakhsh, one of the 
appellants, is the only suitable candidate. This is the question, which . ; 
Commissioher asked of the Collector and to which the Collector has hot 
given a definite reply. Now it would have been impossible for the Collec® 
tor, in face of the number of candidates who have applied for this : 
appointment, to decide that Allah Bakhsh is the only suitable candidate. I 
have been asked (practically) by the appellants’ counsel to give to this rule ' 
a much wider Tnterpret^^^ than it ban possibly bear. I * am asked 
practically to translate the words the only suitable candidate ” into 
the words ^‘the most suitable candidate” and I think that it' is 
impossible to do this. It is doubtless hard that the son of a very , 
loyal man, who has done great services for Government, should be excluded 
from immediately following his father’s foot-steps, but rules are intended to , 
be followed, and I think, it would be wrong to give to Rule 7 any other 
interpretation than that which, on the face of it,, it bears. I, therefore, dis- , 
miss the appeal of Allah Bakhsh. The appeals of. Nadar Kbaii, . Abdul 
Rahman Khan, Jahan Khan and Mehdi .Khan are also dismissed. The 
Commissioner has. gone into the case very thoroughly ; and I see no reason ^ 
to vai'y the decision made by him, 

• ^ Appeal dismissed^ 


IN THE COURT OP THE PINANCIAL COMMISSIONER OP THE . 

PUNJAB. 

Appellate Side. -- - Revenue. 

No. SO of 1928-29. (Decided on 16-14929). 

Totansend aiid Crafki F, Cs. 

Ch. Stjbe Khan ’ Appellant 

Versus 

Crown Respondent 

Character Roll — adverse entry in — appeal therefrom. 

Held that;no appeal lies from an adverse entry in a character rolb as it is: 
not the same thing as an official censure from which an appeal lies. 

■ ORDER. ■' ’ " • ' 


This is an appeal to expunge an entry in a character roll. I have 
carefully examined the rules bearing on such appeals, and am quite satisfied 
that no appeal Ties. An adverse entry in a character roll is not the same 
thing as an official censure from which an appeal lies. It is very impor- 
tant that no entry should be made in a character roll without due con- 
sideration. - 

I reject , this, appeal. ^ As the matter i$ of administrative importance,, 
tpuld be glad of my cpljeague^s opinion. , 

F (X— I agree with Mr. Townsend that no appeal to expunge. 
“I in a character rolji can He. Appeal rejected* 




Revemie, 


Appellant 


. o - f 'P ■■ A' ^ ^ '^m^ondenL 

finJ- ’*» Tenancy Act, S. 22— decree for enhancement— definite 

finding as to nature of tenancy-necessity of. 

A decree for enhanoemeat of rent eanaot be passed uader S * 

definite finding as to the section and clause of tkJZt ZTr 
hold oconpaacy rights. wmca tenants 

ORDER. 

In this order I dispose of one appeal and one application for revision 
Ghulam Rabbani and others, landlords, brought a case against 
- uhammad Hafiz and others, occupancy tenants, for enhacement of rent, 
na ourt, Pir Haidar Shah, Revenue Assistant of Attock save 

TJZ considerably, ou’the basis 

of a so-called agreement of 1900 entered into between the parties. Se 
Commisstoner on appeal by the tenant, decided that the agr emenfo 

1900 had not been executed : therefore he disregarded it altogether He 
owe^r, gave an enhancement of rent to the landlords considerably less 
than the amount allowed by the trial Court. I have heard argumente bv 
P eaders for each side in detail to-day. I consider that the Commissioned 

was entirely right in disregarding the agreement of 1900 but ? ! 

f annas pef^^rofthXd 

as to the section and clause of that Act Lder wScl the tenante hold^f 

pancy rights. It is admitted by both sides before me that tie tenants "e' 

occupancy tenants and not mt^rrandars. Apparently no decision has 
far been arrived at as to the section and clause of the Tenancy Act iindfl 
which the tenants hold occupancy rights. This is of course a vital preliL'' 
nary point for decision in such cases, as has been frequently pointed out 
by the Financial Commissioner. Accordingly I remand the case for re 
decision on Its merits to the Collector of Kianwali. who shLTd 
try liims€if at Mianwalu He must entirely disregard the so 

een piove . The only facts to be considered by him are that tie tenants 
are at present paying a cash rent of Rs. 1-2-6 per Ifcawaf and tha* fh 
landlords ask for its enhancement. On these facts he will deal with it 
an ordinary case for enhancement of rent governed by the rlSiol " 

- Oct ‘He wording of clause 

he fill 5?’ ^ T I regulated by contract. Obviously 

■he hr.t thing which the Collector of Mianwali has to decide is und!f 
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which -section of the Tenancy Act the tenants hold' their oconpancy rights. 
He will then proceed with the case on its merits having due regard to 
the instructions contained in the Land Administration Manual, Standing 
Orders and the like. 

Mnaliy, as there has been a good deal of litigation and there is 
much feeling between the parties, I order that each pary shall pay his own 
costs throughout. The Collector of Mianwali can pass any order he likes 
as to the cost in his Court, and any order he passes will of course be ap- 
pealable under the ordinaS'y law. 

Case remanded. 


( Fla in t iff%Applican t 


[Defendant) Oilier side. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 74 of 1927.28. (Decided on 164-1929.) 
lownsend, F. C, 

Sheo Lal 

Versus 

Bhoj Raj 

Puisiah Tenancy Act, S. 84— rights of occupancy— wrong 
decision of Collector — revisional powers of Financial Commis- 
sioner. 

The Financial Commissioner’s revisional powers under the Tenancy 
Act are smaller than those he possesses under the Land Revenue Act. 
But where there is flagrant injustice in the lower Court’s orders, the 
revisional powers of the Financial Commissioner should be exercised to 
remedy the material irregularity. 

Case forwarded by the Commissioner of Lahore. 

ORDER. 

For the reasons given by the Commissioner (I have also been 
into the facts fully) I accept his recommendation for revision, 
and cancelling the orders of the Assistant Collector and Collector 
give Sheo Lal, plaintiff-tenant, occupancy rights under S. 5 (c) of 
the Tenancy Act, in the land in suit and cancel the notice of 
ejectment issued against him in respect of it. It is of course 
the case that the Financial Commissioner’s revisional powers under 
the Tanancy Act are smaller than those he possesses under the Land 
Revenue Act. But so flagrant, in my opinion, would the injustice 
he in the present case if the orders of the lower Courts were 
- allowed to stand. I regard the case as one of “material irregularity” 
j : in that they disregarded entirely the point on which Commissioner 
f : : the case to me for revision, and considered that I should interfere. 

: ^ Application for revision accepted. Revision accepted. 



V Tlie ' Order ' 0 ' Gommissioaer referred- to above ran as 

follows-"-* ■ ' ' ' - ' 

, In tMs case Sbeo Lai applicant sued in tbe first Court for 
tlie caaoellatioE' of ■ a notice of ejectment in respect of certain land 
wEereof lie is in occupation as a tenant under Bhoj Raj/ respondent- 
in tEis, Court, wEo is recorded - as the landlord thereof. In .: his' 
plaint SEeo Lai urged that " lie " had occupancy rights in the land 
in question under S. 5 (1) (c) of the Tenancy Act on' the 
ground that he had been settled in the village by the founder 

thereof as a cultivator therein and that his ancestor occupied the 

land on the 21st day of Ootober 1888. The defendant landlord 

denied these allegations and ultimately the case was decided by 

the first Court on the following among other issues. 

1 . Whether plaintiff or his ancestor settled in the village 
along with or was settled by the founder thereof as a cultivator 
therein? 

2. Whether the first issue is res between the parties 

under S. 11 of the Civil Procedure Code ? 

On the second issue the lower Court decided that the first 
issue was not res judicata between the parties because in the 

former suit between the parties No. 45 of 1913 decided on 20tii 
August, 1914 by Sheikh Dia Muhammad, on which plaintiff relied, 
the land in question was not the same although it was situated 
in tbe same village. The Court found the first issue against 
plaintiff on the merits and dismissed the suit. 

Against this order plaintiff appealed to the Collector of flissar 
who confirmed the order of the lower Court on the ground that 
the issue framed in the previous suit ‘'did not specifically go into 
the main allegation whether Sheo LaPs ancestor settled with the 
founder.” Now in the suit of 1914 the only issue framed was ; 

Is plaintiff entitled to rights of occupancy in the land in suit 
under S. 5 (1) (c) of Act Xt^I of 1887 ?^’ It is obvious that 

this general issue clearly includes the issue whether the plaintiff* 
or his ancestor settled in this particular village “Ehattu Khurd” 
along with or was settled by the founder thereof as a cultivator 
therein. In this connection the nnnfin.T'a f.A Ko-rro ATT4a’»'l 
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orders are passed 


IN THE COURT OP THE FINANCIAL COMMISSIONER OP THE 
• ' .PUNJAB. 

Appellate Side Eerentie. 

No. 40 of 1927-28. (Decided on 16-1-1929). 

Townsend^ F. C. 

^ Dost Muhammad Khan ' Appellant 

Versus 

JiWAN and others Eespondents. 

Punjab Land Revenue Act, S. 37 (b)— Civil decree- binding 

nature of. 

Held, that in making entries in a Wcijib-ttl-cir^ effect should be given to the 
decree of a Civil Court which decides all the matters between the several parties. 

Appeal against the order of the Commissioner, Eawalpindi Division* 

ORDER, 

I have heard counsel for each side. I consider the Commissioner’s 
order i’s entirely correct : it merely gives effect to the order of the Civil 
Court, between practically all the adna and ala maliks of the village, 
dated 31-7-1920, And that order practically decided the amount of Jhuri 
payable by adna maliks when land emerges again after submersion by 
the river. To this point the appellant practically objects : without reason 
I consider in view of the finding on the matter of the Civil Court, 8o 
I dismiss this appeal. I note, however, that the Wajib-iiharz entry of 
1907 will only be changed to give effect to the Commissioner’s order, so 
far as adna maliks who cbtained proprietai^ rights on payment of jhuri 
are concerned : as regards those adna maliks who have obtained 
proprietary rights without payment of jhiiri — they are apparently very 
few in number— the entry of the 1907-08 settlement should be retained s 
with thein the Civil Court did not deal ; and we cannot, therefore, so far 
as they are concerned, change the existing order. As the case is important 
and the settlement staff has now left the diistript I direct that the Wajib- 
ul*arz entry in question of this village should be now made in accordance 
with the Comtiiissioner’s order of 26-1-1928 read with this order of mine, 
by the Deputy ’Commissioner ^f Mianwali personally or under his personal 
supervision; The work-^bul^-Mat be entrusted to any other member of 
'.the ’Irevehue eiaff bf'th^''Milri^#‘lM8 Revenue Assistant or the Tahsildar, 



GHULAM MUSTAFA o. BASANT SINGH 


Eeveno-e. 


Appellant 


Bespondent 


IN THE COURT OF THE FINANCIAL OOMMISSIONEE OF THE 

PUNJAB, 

Appelate Side 

No. 50 of 1927-28, (Decided on 19-1-1929), 

Townsend^ 

Ghulam BIcstafa 

Versus 

Basaot SmGH 

Siifedposh— appoixitmenl of. 

In appointing a person SufedposL, there h no, prom^on f or eonditiona^^ 
tion nnder ruled-. If a sanction is given it should be absolmte. 

Once, however, a candidature has been sanctioned by a Oomtnissioner^ 
the claims of all candidates, whether iambardars or not, should be 

considered alike, ' ' 

ORDER, 

The Collector of Jiillundur appointed Ohulam Mustafa Sufed’* 
posh in place of liis ;father, deceased, Ghulatn Mustafa was not a 
Lambardar but the Collector says in his order that sanction had been 
given to his candidature by the Commissioner* Against Collector’s 
order Basant Singh appealed to the Commissioner, who accepted the 
appeal on the ground that he had agreed to the candidature of Ghulam 
Blostafa for the vacant Sufedposhi only if there was no suitable Lambardar 
candidate. Considering Basant Singh, Lambardar, suitable for the post. 
Commissioner accepted the appeal and appointed him Sufedposh, we Ghu*> 
lam Mustafa, The Commissioner did not go into the comparative merits 
of Ghnlam Bfustafa and Basant Singh. 

2, From that order Ghulam Mustafa appeals to me, and I have to-day 
heard counsel for each side, I consider that the Gommissioner was cot right 
in attaching the condition he did to the sanction of the candidature of 
Ghulam Blustafa. Such sanction is given under Land Revenue Rule 4, 
and there is no provision under that Rule for any conditional sanction, nor 
do I think that any such conditions are desirable. If a sanction is given it 
should be absolute ; if a Commissioner is doubtful in the matter, he has 
the remedy in his own hands in refusing sanction. Once, however, a can** 
didature has been sanctioned by a Gommissioner, the claims of all oandi" 
dates, whether Lambardars or not, should be considered alike. 

On the merits of the present case, I agree with the Collectori 
having gone into the respective claims of each candidate with care, that 
Ghulam Mustafa is a stronger candidate. For these reasons I accept the 
appeal, and cancelling the Commissioner’s order restore that of the Collec- 
tor, 

. Appeal accepted. 
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Bachna " Mesponaenu 

Tenants ^ under Government - widow's right of purchasing 
proprietary rights. 

The question whether an occupancy tenant is entitled to purchase proprie- 
tary rig-hts in the holding is a purely executive and not a judicial one. In passing 
orders on such a petition, the Deputy Commissioner is acting not as a Eevenue 
Officer or a Eevenae Court but as the agent of Coyeniment in its capacity of 
landlord. Therefore in the case of a childless elderly widow it is not the policy 
of the Government to permit a purchase by her of proprietary rights. 

Eivision from the order of the CommissiOBer of Multan Division. 

OKDBR. 

The petition of revision indicates a certain confusion of thought. 
No question arises at the present stage whether the occupancy rights in 
this holding are the self-acquired property of the petitioner, Mst. Bholi, 
or whether she is entitled to alienate those rights. The only question 
is whether she is to be permitted to purchase proprietary rights in the 
holding, and whether the Ooileetor was right in refusing to allow her 
so to purchase. The question is a purely executive and not a judicial 
one. In passing orders on such a petition the Deputy Commissioner is 
acting not as a Revenue Court or as a Revenue Officer, but as the agent 
of Government in its capacity of landlord. 

In the present case, the Deputy Commissioner rejected the petition 
of an elderly widow who has apparently no issue. In doing so, he gave 
effect to the policy of Government as laid down in letter No. 7863, dated 
the 25th November, 1915, from the Senior Secretary to the financial Com- 
missioner to the Commissioner of the Multan Division. I see no reason 
to interfere, and reject the application. 

Application rejected. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side Revenue. 

No. il of 1927-28 (Decided on 31-1-1929). 

Townnendf JP. C# 

^ , ChaumrI A^Alhmt ' " ’■ '■ ' Appellant 

' ' Tersim , 

PA^t Dai> KHais' MesponAent 


ATA ILAHI t;, FATEH DAD KHAN 
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^ Zaildar— fualif ication ' of person appointed. 

Tlie 2aiidar appointed should be B.pBrso7ia grata to the people of the Zail. 

■ Held^ that a minor may be appointed if no, other suitable candidate is avail- 
able, or the post may be left vacant till the minor comes of age— vide Land 
Eeveniie Eule 7^ but that the post ought not to be left vacant for a long period, 
and arrangements' for a substitute should ordinarily be made. 

Appeal from the order of the Commissioner of Rawalpindi Division, 

ORDER. 

I heard counsel for all the parties concerned in this case a few days 
ago. I now write my order. In this order I dispose, not only of Chandhri 
Ata Habits appeal, but also of that of Ohaudhri Fateh Dad Khan. 

The facts are given fully in the careful order ol the Oollector of Qnjrat, 
dated 1 7th January, ! 928 appointing Ohaudhari Ata Ilahi, minor, Zaildar, 
of the Piroshah Zail in place of his father, Khan Bahadur Ohaudhri 
Muhammad Khan. The Commissioner of Rawalpindi held on appeal, by 
his Order, dated 26tii March, 1928, that this order of the Oollector could 
not stand, as Ohaudhri Ata Ilahi was not a Lambardar in the Piroshah Zail, 
though he owns land in the Zail, and is a Lambardar in two other villages 
in the same TahsiL He also objected to the appointment of a minor to be 
Zaildar, and remanded the case for re-decision* Against that order 
Ohaudhri Ata Ilahi and Ohaudhri Fateh Dad Khan appeal. I am in agree- 
ment with the Commissioner that Oollector misunderstood the meaning of 
Land Revenue Rule 4. But I do not agree with the rest of his order. In 
such cases it is very important that the Zaildar appointed should, so far as 
we can see, be a persona grata to the people of the Zail and no less than 44 
of the 49 candidates for the post said they only pressed their claims if 
Ohaudhri Ata Ilahi was not appointed Zaildar, of these 44, 42 were 
Lambardars. This is a very significant expression of public opinion. 

I consider that Ohaudhri Ata Ilahi’s guardian would certainly have 
asked that the Collector should apply for Commissioner’s sanction to 
Ohaudhri Ata liahi’s being considered as a candidate for this post, had he 
been aware that Commissioner would differ from Collectors interpretation 
of Land Revenue Rule 4. So I consider that I am justified in now sanc- 
tioning the candidature of Ohaudhri Ata Ilahi, and hereby do so. This 
clears the way. Remains the question of minority. {Land Revenue Rule 7 
lays down, inter alia, that a minor may be appointed if no other suitable 
candidate is available, or the post may be left vacant till the minor comes 
of age* I do not consider this course desirable in this case, as its adoption 
would mean that the Zaildari would be vacant for 16 years, as Ohaudhri 
Ata Ilahi is only 2 years old now* 

But, after carefully examining the case I consider that Ohaudhri Ata 
Ilahi is the only suitable candidate. As the Oollector says, the only other 
candidates who need be considered are Sultan Mulk and Fateh Dad Khan. 
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The fcrrmer though of ^ge, ha^ done but little : there is nothing to show 
that be has the least personal infliaence in the ZaiL Fateh Bad Khan is a 
Muharrir in the District establishment ; on long ieaye. He is Sufedposh, 
but as Collector points out only a poor creature. I have been through his 
recorch It is very ordinary though be devoted himself to collecting chits 
from the Military Officers during the recent manoevuresin the area : in the 
hope, of course, that they would help him in this case. But had I been 
dealmg with this ease as Collector, I should have held that there was no- 
suitable candidate for the post save Chaudhri Ata Ilahi, so poor in my 
opinion, are the records, regarded as a whole, of Sultan Mulk and Fateh 
Dad Khan. Bo I hold that there is nothing in Land Re venue Rule 7 to 
prevent the appointment of Chaudhri Ata Ilahu 

I have no doubt that his appointment is desirable. Accordingly I 
2 *e verse the CommissioueFs order, dated 26rh March, 1928, and restore the 
order of the Collector, dated 26th January, 1928. Chaudhri Ata Ilahi is 
appointed Zaiidar but Ms appointment will be on probation for one year. 

During the minority of Chaudhri Ata Ilahi, Collector will make suitable 
an*angements for a substitute to discharge his duties as Zaildar. 

Parties may pay bbeir ow”!! costs throughout. This appeal of Chaudhii 
Ata Ilahi is accepted; that of Chaudhri Fateh Dad Khan is dismissed, 

Appeal accepted^ 


JN THE COURT OF, THE FINANCIAL COMMISSIONER OF THE 

punjab. 

Revision Side Revenue. 

No. 2 of 1928-29. (Decided on 26-2-i92a) 

Craiky F. ( 7 . 

Imam Bakhsb A ppUcani 

Versii^B 

Wai.1 Muhammad and others Respondents^ 

PnnJahLand Reveifue Act, S, 37- duty erf Mulalicra Officer-* 
gale -vendee in possession -if Wundt to go into facts - purchase of 
land— consideration - discharge of vendor s debt - if offends againsl 
the Land Alienation Act 

When the vendee is in possession of the land, the Mutation Ofiicer is not 
bound to go into the validity of the transaction. He is merely bound to pass 
an order in accordance with the ascertained facts, as to possession as established 
before himself. One W bought land from another and agreed to discharge the 
lat|pr’'s . debt. Held,, that the transaction did not offend against the provisions 
’f Alienation of Land Act and there was nothing to prevent a non-agricui' 
||fe^*bm^^sat&ta^ion',of h^^^ debt by means of such a transaction, 

, lorawrded by the Commissioner of Mul^n Division. 


'•■OEDER. “ 

' ' As lias be6"‘ pointed out by the Commissioner in his order of refer- 
ee e# of the 3rd of November, 1928, the transaction is a somewhat sus- 
pieioiis-one. ^'But nevertheless.; I consider, that the .Cdlleotor took the 
right view in his order of November, the '27th, 1927* ' It appears .to me 
that what happened was. that ...Wali Muhammad bought 'the. land .'from' 
Imam Bakhsli and agreed to discharge the latter’s debt to Isar MaL This 
transaction did not itself offend against the pro vdsions of the Alienation 
of Land Act. There is nothing to prevent a non-agriculturist creditor 
obtaining satisfaction of his debt by means of such a transaction, and it 
is a relevant fact that at no stage of the case was the objection put for- 
ward on behalf of the vendor that the sale was in actual fact to Isar Mai 
and not to Wali Mohammad. 

As regards the area sold, the document of the 2l8t of July, 1927^ 
definitely states that the area sold was 218 kanals which is equivalent 
to 54 bighas. As has been pointed out by Counsel for Wall Mohammad, 
the onus is heavily on the vendor to show that this receipt, which was 
signed by him, was not a correct statement of the transaction. 

As regards possession, the Naib-Tahsildar’s Crder of the 10th of July, 
states definitely that the vendee is in possession^ of the land. In the 
circumstances, the mutation ofiScer was not bound to go into the validity 
of the transaction. He was merely bound to pass an order in accordance 
with the ascertained facts as to possession as established before himself. 

On behalf of. the vendor it has been urged by his brother, who is 
present in Court, that the whole of the consideration has not passed and 
that a sum of Es. 200 in cash is still due to the vendor. This was the 
plea put forward before the Naib-Tahsildar by the vendor on the 4th of 
September, 1927, but I consider that the Naib-Tahsildar was correct in 
accepting the receipt of the 21st of July, 1927, which admitted the receipt 
of the whole consideration of Rs, 2,80C. 

I accordingly decline to reverse the order of the Collector dated 
November, the 25th, rejecting the appeal. The consequence is that the 
Naib-Tahsiidar’s mutation order of the 4lh of September, 1927, will 
stand. 

Announced - Imam Bakbsh will pay the costs of this reference. 
Oounsefs fee Rs. 32. 

Revision rejected^ 

Order of the Commissioner referred to above was as follows : - 

Jan Mohammad Paiwan entered a report, on 26th June, 1927, in 
his roznamcha to the following effeotl* 

‘‘Imam Bakhsh, son of Piran, caste Wad, Khewatdar of Tibbi Waddan, 
stated to-day, in the presence of Qadir Bakhsh Lambarder and Budhu 
Mai, that he has sold l/36th of the land of khata No. 61 and 1/4 of khata 
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No. 76, without the share of shamilat, to Wall Muhammad, son of Hayat, 
caste Wighmai, for Bs. 2,800, as detailed below, and given over posses- 
sion: — 



^‘Adjusted Rs. 2,600 in baht account. Gash received Rs. 200.” 

This report bears the thumb impression of Imam Bakhsh vendor and^ 
Wali Muhammad vendee and is witnessed by Qadir Bakhsh and Budhu 
Mai. The figures “1/4” of khata No. 76 and “2,800” are the corrected 
figures and were initialled by the Patwari in red ink. Mutation No, 151 
was entered by the Patwari on 1st July 1927, but the share of khata 
No. 76 entered therein is 1/2 instead of 1/4. although the former figure, 
f. e., i in column 15 of the mutation sheet had been corrected to i but 
not attested. The Naib-Tahsildar, before whom the mutation was placed 
on 10th July 1927 for orders, noted as under; — 

^Tmam Bakhsh, vendor and Wali Muhammad, vendee identified by 
Qadir Bakhsh Lambardar, are present, Rs, 200 is still payable ; the 
vendor has received Rs. 2,600. One month may be given, the case will 
be decided after one month. The vendee is in possession of the land.” 

Another report, dated the 81st August 1927, was entered by the 
Patwari in his roznamcha as under. It was witnessed by Qadir Bakhsh 
Lambardar and Isar Mai Giddar. 

“To-day Wali Muhammad, son of Hayat, caste Wagha Mai, resident 
of Wagha, has produced another acknowledgment stating that l-36th of 
khata No. 61 and i of” khata No. 76 was 'sold to him for Rs. 2,800 by 
Imam Bakhsh, son of Piran, caste Wad, vide report No. 223 dated 26th 
June, 1927. 2j instead of khata No. 76 has been sold without any 
increase in the amount of consideration. I of khata No# 76 has been 
sold under a mutual agreement. Oorrection may be made in the mutation 
sheet accordingly; i of khata No, 76 was wrongly entered before. Report 
written in the presence of Mehta, Isar Mai Giddar and Qadir Bakhsh, 
Lambardar, Tibbi Waddan.” 

The mutation was sanctioned by the Naib-Tahsildar on 4th Sep- 
tember, 1927, who remarked in the order, inter alia, as under : 

“Imam Bakhsh denies to have received payment of Rs. 200. Wali 
Muhammad vendee has produced a receipt for Rs* 2,800 which should be 
placed On the file. ” 

, - The receipt for Bs. 2,800 referred to above, is dated the 6th of 
Sawan 1981, corresponding to 21st July, 1927, in which Imam Bakhsh 
is shown to have sold 218 kanals of land of Berinwaii for Rs. 2,800 to 
Wali Muhammad* It is also given in the receipt that the money has been 
made manaui (payable) id If at Mai Giddar.” 

BakbA’s: the Naib-Tehsildat’s order was rejected 

on 25th November, 1927. 

for the revision of that order. 
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If:, is conttoded that the actual vendee is Isar Mai Giddar and, as 
such, the sale is against the provisions of the Punjab Alienation of Land 
Act* That the sale was .in reality of 27 bighas (100 kanalsX but that of 
54 bighas i-vas sanctioned through Isar Mai’s machinations# That Wali 
Muhammad has never been in possession of the land* There is much in 
what is stated by applicant. " ' 

Thera was no sale-deed. The alteration from i to 4 was made 
under extremly suspicious circumstances, almost amounting to bold tarn- 
pering with of revenue records* The Patwari’s explanation is not at all 
satisfactory or convincing* Again the change from “Rs. 2,600 adjusted 
in balii accounts and Rs. 200 paid in cash * to ’ Rs. 2,800 made mmuuit 
to Isar Mai Giddar” is inexplicable. 

The report dated 31st August 1927, was entered in the Patwari’s 
Toznamcha in the absence of Imam Bakhsh, but in presence of Isar Mai 
Giddar* There is nothing to show that the alteration from i to i was 
ever brought to the notice of the Naib-Tahsildar, or that Imam. Bakhsh 
was ever informed of it. linam Bakhsh’s application dated 25th August* 
1927* will repay perusal. 

There appears to have been a conspiracy between Isar Mai Giddar, 
Wali Muhammad so-called vendee, and the Patwari, by which this shady 
transaction was hatched and put through, for the benefit of Isar Mai 
Giddar, the henami vendee who, though personally served, did not choose 
to appear before me. 

On merits, as also, because the transaction is a benamf one, I think, 
the mutation should have been rejected. 

The case is forwarded to the Financial Commissioner, with the 
recommendation that an order may be passed accepting the revision 
application and rejecting the mutation. The respondents should be made 
to pay the applicant’s costs throughout. - 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No, 159 of 1927-28, (Decided on 4.3-1929). 

Townsend, F. Q. 

Murid Hussain Shah Apph'oant 

Versus 

Jawala Sahai Respondent, 

Punjab Land Revenue Act,, S. ,117 (1) — scope of — Revenue 
Officer's power to refuse partition— provisions permissive — not 
mandatory. : / 

The porvisions of S, 117 (1) of the Land Revenue Act empower a Revenue 
Officer dealing with a partition case in which a question of title is mvolved, to 
refuse partition until tliat question has been determined by a competent Court, 
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The section is, however, .premissive, not mandatory;; and where its application 
would Id Tolve injustice on the “opposite party, ” it should not be applied. 
Every such case has to be decided on its merits. 

Revision from the order of Commissioner, Rawalpindi Division. 

ORDER. 



I am asked to revise the order of the Commissioner of Rawalpindi, 
dated January 13, 1928, in which he dismissed an appeal by Murid Hus- 
sain Shah and others from an order of the Collector of Shahpur, dated 20th 
August 1927, sanctioning the mode of partition of a large area of land in 
Mauza Hussain Shah, Tahsil and District Shahpur. The case has been 
pending since 1921, and Murid Hussain Shah and his co-applicants have 
been doing everything in their power since then to prevent partition. 

I am asked to accept the application on the ground that, though 
partition is being made nnder a decree of a Civil Court, dated 20th Novem- 
ber 1923, to the effect that Jawala Sahai and others, the “opposite party” 
to Murid Hussain Shah, are legally entitled to ask for partition, an appeal 
against that order has been filed by applicants in the High Court but not 
yet decided, and that it is inequitable that a decision should be made in 
these partition proceedings till that appeal be finally decided. 

To this contention I decline to agree. As already said, Murid Hus- 
sain Shah and others have adopted every possible device to prevent parti- 
tion. I decline to help them to postpone it any longer. Should the High 
^ Court aceept the appeal, the partition proceedings can be cancelled. But they 
should be now prosecuted by the Collector with the utmost vigour. 

I do not of course overlook the provisions of S. 117(1) of the 
Land Revenue Act, empowering a Revenue Officer dealing with a parti- 
tion case in which a question of title is involved, as in this case, to refuse 
partition until that question has been determined by a competent Court. 
The section is, however, permissive^ not mandatory, and its application in 
the present case would, I think, involve injustice on the “opposite party.” 
Every such case has to be decided on its merits. 

I dismiss this application. Parties may pay their own costs : I make 
this order with some hesitation, .1, at first, thought the applicants should pay 
respondents’ costs : but, after considering all the circumstances of the case, 
I think it on the whole right that each party should pay his own costs. 

Application rejected 

IN THE OOUBT OF THF FINANCIAL COMMISSIONER OF THE 

PUNJAB, 

Revision Side Revenue. 

" ' )N#r95 0f 1928-29 (Decided on 21-S-1929). 

C. - 

■ • " Nahak Chako ' Applicant 

' i ,n ' /' Other aide. 
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' Piinfab Excise Act/ Ssv61 (a), ' 80— offeiice under S, 61 (a) 
—whether compoundable.: 

TJae eompositioa of offences under the Excise Act is governed by S. 80 of 
tbe Act and in that section no mention is made of offences under S. 61 (a), ■ 

Pattfab Excise Act S. 61— effenden an old licensee-^previous 

record, bad— leniency, whether to be shown. 

Where the accused was an old licensee and had been' detected at least twice 
before in offences under the Excise Act, held, that he must be presumed to be 
thoroughly acquainted with all' the rules covering licenses and that it was a fit 
case that his license be forfeited, the stock be confiscated and a fine be im- 
posed,; 

Case forwarded by the Commissioner of Jullundur Division for the 
orders of the Einancial Commissioner, 

. .order; . 




This case has been sent to me by the Commissioner of Jullundur 
under his order dated 16th January, 1929. It relates to offences of one 
Nanak Ohand of Jullundur (who till recently held four licenses) against 
the Escise Act, The facts are given in the Commissioner's orders, dated 
2!st November, 1928, 22nd December, 1928 and that of January the 16th, 
1929. The Commissioner allowed the offences committed by Nanak 
Ohand under S. 61 (a) of the Act to be compounded on payment of 
Rs. 500, I feel, however, that that was not legal : the composition of 
offences under the Excise Act is governed by S, 80 of the Act, and 
in that section no mention is made of offences under 8- 61 (a). 
Putting aside, however, this point, the present position is that all licences 
held by the applicant have been cancelled, his stock has been forfeited, 
and he has been ordered to pay Rs. 500 by way of composition. The 
criminal case against him has, I understand, been withdrawn. The Com- 
missioner considers the penalties imposed too severe and asks me for 
revision of his orders* 

An examination, however, of the record shows, in my opinion, that 
the Commissioner takes too lenient a view of the offence. Nanak Chand is 
an old licensee and must be thoroughly acquainted with all the rules cover- 
ing licenses. Moreover, he has, as a report of the Deputy Gommissioner 
of Jullundur shows, been detected at least twice before in offences under 
the Excise Act. If I accept the Commissioner's recommendation in toto 
the result will be that Nanak Chand will only suffer by having his licen- 
ses forfeited and stock confiscated. In view of his record I am not pre- 
pared to agree that this penalty is sufficient and I decline to interfere, 
save that I reduce the amount of Rs. 500, which the Commissioner order- 
ed Mm to pay, to Rs, 2e50. Application for revision accepted to this ex- 
tent only. I decline to give Nanak Chand any excise license : I mention 
the point as his Counsel particularly presses it.^ 

Revision parity accepted. 
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IN THE COURT OP THE PINANCIAL COMMISSIONER OP THE 

■ PUNJAB* ■ 



SaTisiOB Side - 

No, 25 of 1928-29. /(Decided on 

£7. A. JE- TownsenAy F. C. 

Charanji Lal and another ■ Applimnt$ 

Versus 

Din Muhammad and anothers .Other Side.^^ 

: Punjab Land Reveisee Act, S. 1 1 8 partition » patwari 

carr;;^ on the work— stfict supervision by the Kanungo necessary. 

Aftw sanction of the mode of nartition the actual partition shonM not be 
entrusted to an assistant jpotjJtoGi'r/, The partition should be carried out by a 
patwari of the village and his work must be strictly supervised by the Kahungo 
of the Oircle, 

Case forwarded by the Commissioner of Lahore Division. 

ORDEB, 

In this case I dispose of two applications, Nos. 25 and 26 for revi- 
sion, which have been forwarded to me by the Commissioner of Lahore 
with his recommendations dated 2nd November, 1928, 1 have to-day heard 
counsel for petitioners, and the respondent Din Muhammad mortgagee, 
in person, 

I agree with the Commissioner that the proceedings after sanction 
of the mode of partition are entirely unsatisfactory. The partition of these 
two valuable khatas should not have been entrusted to an assistant 
pativarim The work should have been done by the patwari of the village, 
the ordinary work of his circle being carried out by an assistant 
Apparently also the work of the assistant patmany who did the partition 
on the spot, was never inspected either by the Tahsildar or Revenue 
Assistant, although the village is only 2 miles from Curdaspur, For the 
reasons given by the Commissioner, I cancel ail the proceedings in these 
cases after sanction of the mode of partition. The partition should he 
carried out accordingly afresh by the patwari of the village and bis work 
must be strictly supervised by the hammffo of the circle, and the Tahsii- 
dar or Naib-Tahsildar must also go into it on the spot at least twice, I 
trust the work will now be properly done. I direct the particular attention 
bi the Collector and his Revenue Assistant to this case. The unfortunate 
petitioners have been put to mucbrtrouble and expense for no fault of 
their own. Application accepted. I pass no order as to costs. 

Application ucQepM4^ 
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Eiiti-A Singh 


Wazir Singh 


IN THEJ COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Eevision Side Revenue 

No. 194 of 1927-28. (Decided on 30-4-1929). 

townsend^ F* 

Eii.ti,A Singh Applicant 

Versus 

Wazib SiHOH Respondent 

Lai!ibardar«-‘Siiccessiciii ■bright af adopted sos|- presence of 

heir entitled under ordinary rule - adopted son, if entitled to succeed- 
Revenue rule 17 (2) a. 

An adopted son is not entitled to succeed to tlie lambardari held by bis 

adoptive father in the presence of an heir entitled to succeed under the 

ordinary rule. 2 P,E. 1912 (Eev.) fob 1 (Eev) distmguislied. 

Revision from the order of Commissioner, of Jullundar Division. 

OEDER, 

This is an application for revision of the order of the 
Collector of Hoshiarpur, dated 27ch February 1928, appointing 

respondent Lambardar in place of Ghanaya resigned. The 
Commissioner by order, dated 10th April 1928, rejected applicant's 

appeal against that order. Applicant now comes to me on revision. 

The facts are simple * but both Collector and Commissioner in 

my opinion are wrong. They held that respondent was entitled to 
succeed Ghanaya as his adopted son, in accordance with Viira v. 
Nasir Bin (1). Both overlooked the later Bhag Singh Jaura 
Singh (2) in which Sir M* Fenton, after thoroughly going into the 
case and the previous rulings on the point, held that' an adopted 
son was not entitled to succeed to the Lambardari held by his 
adoptive father, in the presence of an heir entitled to succeed 
under the ordinary rule : which is Land Revenue Rule 17 (n) (a). 
Such an heir is present in this case, in the applicant Ralla 
Singh, son of Lehna, his lather having been the grandfather of 
Ghanaya, the late Lambardar, There is nothing against Raiia 
Smgh to prevent his appointment as Lambardar, 

I have carefully considered both the judgments of 1912, and find 
myself in entire agreement with the complete and expansive 
judgment of Sir M, Fenton. The matter is important, as there is 
considerable doubt among the Revenue Officers on the matter. 

I, therefoie, accept the application for revision and appoint 
Ralla Singh, Lambardar instead of Wazir Singh. 

Parties may pay their own costs#. 

Rtmsion accepUdi^ 

Cl) 1 P. R.19I2, (Rev.) ' ■ ■ 

(2) 2 P#R. 1912, (Rev.) ; ■ 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Bevisioa Side Revenue. 

No. 97 of 1927-28. (Decided on 1-5-1929). 

Tcfwnsend, F,€. 

Bishan DASf Applicant 

VersuB 

Bawa Peedumak^ Singh Other 

S* 87 — costs follow events — defendants causing utinecessafy 

delay— if liable -.‘pleader’ and, Sardar Sahib— no grounds for exemp- 

tion. 

Where the defendant foti^ht the case hard all the way through^ caused un- 
necessary adjournments in its hearing and the like, the facts that he was a 
pleader andfa Sardar Sahib was held to be entirely irrelevant in awarding costs 
which should follow the events. 

Case forwarded by the Commissioner of Jullnndnr Division. 

ORDER. 

The first lower appellate Court, the Collector of Jullnndnr, wrote, as 
the Commissioner says, an entirly exiguous and unsatisfactory judgment. 
And the Commissioner has therefore forwarcied the case to me on revision* 
I could of course send it back to the Collector to write a real judgment, 
but the case has been pending a very long time, and I dispose of the matter 
myself, 

I can see no satisfactory reason to deprive applicant of his cost in the 
trial Court. Respondent fought the case hard all the way through, caused 
unnecessary adjournments in its hearing, and the like. The fact that he 
is a ‘^pleader and a Bardar Shahib and has been attending the trial Court’'^ 
one of the reasons adduced by the lower court for not making him pay 
applicant's costs, is, of course, as Commissioner, says, entirely irrelevant, 
i, therefore, accept the application, and order that respondent pay appli- 
cant's cost in the trial Court. Costs in Commissioner's and my Court may 
be borne by each of the parties. 

Application accepted. 


m THE COURT OF THE FINAl^CIAL COMMISSIONER OF THS 

PUNJAB. 

Revision Side Revenue 

No. 1 of 1928-29. (Decided on 2-5-1929.) 

C. A* H# T<mndendi Fm O, 

'iGuRHAS MAn , , / Applicant 

; • ' ,/ ■ VersMB 

CJtows, ; ' Other Side. 


TAUA SINGA x;. MST. ISO 2a 

Stamp Act, Sch. I, Art. 22— conveyance and composition deed 
distinction between debtor's whole property to be conveyed. 

Where a deed shows that all the property in it is not conveyed, the deed is a 
conveyance and not a composition deed under which all the property of tie 
debtor must be conveyed. 

Eevision from the order of the Collector, Jhelum District. 

OEDER. 

Applicant hm a bad case* From:: the petition lie gave to, tli.e .Collector, 
dated 28th September 1927 he appears to have had grave doubts himself 
that the deed in question was not a deed o! composition,, referred to in Arti- 
cle 22 of Schedule I ol the Stamp Act (as he now contends), but a con- 
veyanoeVeferred to in Article 23' of' the Schedule, as the Collector held* 
The doubts were justified*. After carefully examining the deed and hear- 
ing counsel for each side, I have no hesitation whatever in holding that 
the Collector rightly held that the deed in question is a deed of conveyance, 
and not a ' composition deed. To mention only one point, ^ under a com- 
position deed, all the property, of the debtor must be conveyed* A mere 
perusal of the document shows that all the property was not conveyed in 
this case. The Collector’s order is perfectly right, I reject the appli- 
cation I the deficiency in duty, Es* 325, should be recovered forthwith 
from the applicant. 

Applicaiim rejected. 


IN THl COURT OF THE FINANCIAL COMMISSIONER OF THE 


PUNJAB* 


Revision Side , Revenue. 

No. 1 of 1928-29. (Decided or 3-5-1929.) 

C. A* E» lownsend^ F. O. 

Taba Singh and another Applicants 

Versus 

Mst. Iso and others : . Res|>o«4e«fs. :, 

Punjab Land Revenue Act, S, 37---mulation-~.mainlenance 
wiisiiccessful parly----duty ■ of . Civil Courts. : ■ 

It is not the function of Revenue Courts t.3 give maintenance to the unsuc- 
cessful party in mutation cases. That is the function of Civil Courts. 

Revision from the order of the Commissioner of Lahore Division. 

■ ORDER. 

I cannot uphold the Commissisoner’s order giving Rs« 15' per. mensem ' 
‘^maintenance’^ to Mst. Guro, ■ . respondent : even . though the ' applicant’s . 
counsel appear to have given .some such agreement in. the. Collector’s Courts. 
It is not the function of Revenue Courts to give maintenance to the unsuc*- 
cessM party in mutation cases ; that is the function of Civil Courts. 


Taba Singh and another 
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So I accept the applIcatioE in so far that I order the expunging from 
the mutation order of so much of it as orders the payment of the mainten* 
an 66 by applicants to respondent* 

parties may pay their own costs.. 

■ AppUcuiion aceepted^ 


IN THE COURT. OP THE PINANOIAL COMMISSIONER OP THE ^ 

■ ■ PUNJAB. , 

Revision Side - ■ Revenue.' 

No. 89 of 1927-28. (Decided on 2-4-1929.) 

Townsendt C. 

Jawala Ram and others Applicants 

Versus 

Jamala Other side. 

Punjab Tenancy Act, S. 84— gross injustice and material irregu- 
larity— grounds for revision. 

Where there is gross injustice amounting to material irregularity inter- 
ference on the revision al side is justified. 

Revision from the order of the Commissioner of Multan. 

ORDER. 

This is a revision ease, but so gross has been, in my opinion, the in- 
justice done, I regard it as a material irregularity ’’ justifying my inter- 
ference on the revisional side. 

I have heard Mr. Nanak Chand for the petitioners. The respondent is 
absent though duly informed. Case ex parte against him. 

The facts are given in the orders of the lower Courts. It will be seen 
that Mr. Burton when Commissioner, was very doubtful about this case, 
and that his successor, Sheikh Asghar Ali, though he upheld the Collector's 
order, did so, judging from the wording of his order, with considerable 
doubt. 

The only point is on account of the compensation given to the 
tenant, respondent, on ejectment, partly for the cost of the con- 
utruotion of the “ Mida wala well, partly as a clearing tenant. 

But he certainly did not ** clear the land. It is quite obvious that 
when he got possession of the land in 1910, it was already broken. Further, 
I cannot see how he can possibly be held entitled to any compensation for 
the cost of constructing the ** Mida wala well. It had been made many 
years before 1910. It is very doubtful whether even Mida, to whom the 
respondent claims, but does not satisfactorily prove, relationship, originally 
made it. Mida died: :in 1882 and one Lahna (admittedly no relation) held 
the land then for 12 or il years, or even longer. There is not the least 
reason, whether in law or equity, to give the respondent, any compen- 
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GHAZANFAR HUSSAIN w, MOHD YASIN KHAN 

sation. Accordingly I accept the application for revision and cancel the 
decree for Rs, 770 given to the respondent against the applicant. 

Application accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side Revenue 

No. 61 of 1927-28. (Decided on 20-5-1929.) 

Toivn$endp 0* 

PiR ©H42ANFAB Hussain Appellani 

Versus 

Mohammad Yasin Khan ' ' EespondenL 

Lambardar — succession to — dismissed lambardar-^^hereditarF 

principle— conFicted lambardar — grandson, if eligible. 

Tlie grandson of a cottvioied Lambardar sbould not be appointed in his 
place as the grandson is soon to be under «be influence of the grand-father, 
in spite of the rule that the hereditary principle and the recognition of tribal 
sentiments are at the root of ithe Lambardari system 

Appeal from the order of the Commissioner, Ambala Division, 

OEDER. 

The Collector of Ambala dismissed one Assiz Khan, Rajput Lambardar 
of Duiyani village, who had been convicted of an offence under S. 
4X1, Indian Penal Code, and sentenced to six months^ imprisonment 
and appointed in his place Pir Ghazanfar Hussain, Q.ui eshi, a Sub-Inspector 
of Police but a resident of Duiyani, and shortly about to retire- 

The Commissioner on appeal reversed the Collector’s order, and 
appointed as Lambardar Muhammad Yasin Khan, grandson of Aziz Khan, 
the dismissed Lambardar. Muhammad Yasin Kban is a minor : his father 

Is dead. 

Against that order Fir Ghazanfar Husain appeals to me : and I have 
heard counsel at length for each side. After going through the flle of 
the criminal case in which Aziz Khan was convicted, I consider that 
the Collector was right. In the case in (question Aziz Khan showed 
considerable moral turpitude. He, in collusion with one Karam lilahi, a 
previous convict, had apparently many articles stolen from the house of an- 
other Lambardar, Abdul Aziz, And I cannot agree with the Commissioner 
that Muhammad Yasin Khan, his grandson, will not be under his influence. 
In holding this view the Commissioner was apparently largely influenced 
by the fact that Muhammad Yasin Khan was still at school. But he 
left school on January 31st, 1928, long before the Commissioner’s order 
appointing Mm was passed. 
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the Commissioner says, that the hereditary 
i of tribal sentiment are at the root of onr 
and should not be set aside without grave reason. 

* ■ - - -| is fortkcomiBg m this case' 

did the ^Collector, to appoint the 

as is’ expressly provided by Land 

That the minor grandson would be under his 
ome vears to come there can be no reason- 
I have duly taken into account 
Financial Commissioner, in the 
From the tribal point of view, 
in question, four other Lambar- 
Etajputs own a not inconsiderable 
: not represented among the 


It is of course, true, as 
principle, and the recognition 

Lambardari systom ■ ^ — 

1 think, however, that quite sufficient reason 

to refuse, as 

heir to the dismissed Lambardar, 

Revenue Rule 17 (ii) 
grandfather’s influence fo: 
able doubt. In arriving at 
the ruling of my predecessor, 
case Mohammad Qhafoor 
there are, apart from the Lam 
dars in the village, all Rajputs, 
amount of land : at present 

Lambardars. ^ 

I accept this appeal, and cancelling the Commissioner s 
the order of the Collector of Ambala. dated February 18th, 
ing Pir Ghazanfar Hnssain, appellant, Lambardar : on 
•he forthwith resigns his post as Sub Inspector of Police, 
me he was quite willing to do. The Collector should d. 
any new arrangements will be necessary in the village for 
uavers among the Lambardars for the purposes of 


Appeal accepted* 


IK THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

. Revenue. 

Revision Side 

No. 185 of 1927-28. (Decided on 26-54929.) 
lownsend, F, C» 

Api^licanl: 

Iai Dev SlNUB 

VersuB 

Respondent* 

Cbown 

Stamp Act, Art. 23-con8truction of. 

Stamo Act must be strictly construed and the benefit of any doub 
tte ^Lc un?er the woi-dinj of Art. 23. iHeld also, that consideration 
essential for a conveyance. 13 Cal. 43 distmgmshed. 

Bevision from the order of the Collector, Lahore District. 

ORDER. 

This is an application nnler S. 45 of the Indian Stamp Act, to 

remit the additiomal stamp duty (Rs. 1,507) plus a penalty of s. _ 

- Lahore, by his order dated 3rd November ? 
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^laroli 1926, by wbicli the applicants, trails- 
iwa as Rai Babadur Boota Singli and Sons, 
the late Rai Bahadur Boota Singh- of Rawal- ^ 
question was formed in accordance with his wilh 
m.enti6ns no- consideration as payable, or paia, 

for the transfer in question. 

and I have examined 
of minor 

of the Oompany ‘’will be 
gh, S. Jai Pev Singh and 
1 Singh equally in the form 
imen are all the sons of &• 
case '-are the .executors of 


■On, an indenture® dated dilta - 
ferred to a new company, kn 
some of the property left by 
piiidi. . 'The' Oompany in 
The indenture in question 
to the -applicants ■ 

Both the indenture and the will are before mo 

their wording with care. Clanse III of the'-Will, after disposing 
legacies, directs that the “remaining capital’’ 
divided among my three sons, 8. Harnam Sii 
8. Atma Singh, and the trusutees of S, Hardi 
of shares of the Company.” These four geatl 
Boota Singh. The applicants in the present 
ills will. ■ ■ ^ 

I have been referred to various jnigu 
Crown, particularly Indian Law Reports XIII Calcutta 43. i 

quite in point. The applicants hold that the indenture in ques lOn ^ 
as a transfer® under Article 62 (e) of the Indian Stamp Act® ’ 

the proper stamp duty on it is Rs. 7-8-0 : as originally paid. ^ 
tor held that Article 23 of the Act applies to it, as a conveyance. 

After giving the matter due consideration, I cannot find myseli in 
agreement with the Collector. Under the wording of Article 23 considei 
ation is essential. I cannot find that any consideration passed in this 
case. This indentureiand the will are really part of the same transnac- 
tion : the indenture was only executed to comply with the instructions in 
the will. 

The- Stamp Act must be stricly construed, and the benefit of any 
doubt given to the public : not indeed that I have any doubt in this case. 

I hold that the indenture is a transfer falling under Article 62 (e) of 
the Stamp Act* and, as such, has been properly stamped. I therefore 
accept the application, and cancel the Collector’s order of 3rd November 
1926. ordering the applicants, to pay an additional duty and penalty on 


Mcvisiou (itc6picd> 


IN THE COURT OP THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 

Revision Side. - . Revenue- 

No. 37 of 1928-29, (Decided on 6^1.1929.) 

Townsend^ F, C7. 

Harjj AM Singh ■ AppUcani 

■^■¥ersm ' 

Bhan Sihgh and another Oiiier^Side. 
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Punfalj Land Pevenae Act S. 118— mode of partition— pos^. 
session to be respected. 

In making partition Revenue Officer should divide the land in the same pro- 

portions according -to its classes, and witli tlils' limitation the Yarions possessioii® 
of the joint-holderts-shonld-be' ''respected aS'^'far'as possibie, ^. ^.5 the-' portion' inert- 
gaged by a co-sharer ought to be retained;: by him up to the' .limits of his share*. ' : 

' PiiB|ab.'Laiii3::Reveiiiie Act^ S.:^l 1:3 (W — in effcctiBg ' partilici.ii so 
far as possible the land, mortgaged, should 'be, allotted as a share: to 

the mortgagor. 

Where one of the three brothers had mortgaged certain plots out ol Joint 
lands, held^ that in making a partition, land should be giYen to each brother in 
the same proportions according to its classes, i e,, canal irrigated land shciiid be 
diyided into three portions and an equal portion Of equal value given to each. 
Subject to this remark,, up to. the limits of his share, the portion given to the moit- 
gagor should be that mortgaged by him. 2 P, E. 1918 (Kev.l followed. 

Case forwarded by the Commissioner of Lahore Division. 

, * OEDEE* 

I have. heard Mr. Mnl Baj, Advocate for Harnam Singh, petitioner, and 
Bhan Singh. axjd Charan Singh in person. I have also , heard Mr. Mazhar 
All, Advocate for Muhammad Hussain, mortgagee. I have heard him under 
the provisions of S. 118 (6) of the Land Revenue Actj duly bearing in mind 
financial Commissioner’s finding Ch. Thakar Das v, Sultan Bakhsh (1) 
referred to by Commissioner. . 

There is agreement between the three brothers, Harnam Singh, Bhan 
Singh and, Charan Singh. : But the Revenue Assistant and Collector, were, 
as Commissioner says^atvleast obscure, in ordering possession to be ob- 
served in effecting partition : at present Harnam Singh has a decree of a 
Civil Court in his favour entitling him to one-third share in the property to 
be divided. But he has actually as yet no possession of any land. 

The mortgagee’s counsel asks that so far as possible the share given to 
the mortgagor Charan Singh be that mortgaged. The words italicised are 
important. Finally the Commissioner’s remarks re. No. 170 are not 
Quite accurate. That, number falls into two portions, 170/1 ard 170/2 : the 
first is entered as the joint. property of Harnam Singh and Bhan Singh ; the 
second as^the sole property of Charan Singh. Neither of these fields of 
course are included in the present proceedings, which only relate to pro- 
perty held jointly by all three brothers. 

I accept the application for revision, and, cancelling all the previous 
proceedings, order that the partition should be done nouo, iinder the 
direct supervision of the Revenue Assistant himself : the Tahsildar or the 
JSfaih-Tahsildar shoiitd have nothing whatever to do with iL The Revenue 
Assistant should visit the village himself. The holding to be divided is 
that already.^saidjdn which all three brothers are entered as holding in 
equal shares. Land should be given to each brother in the same propor- 
X tions according to its :clas8es f. e* canal irrigated land should be divided 

(1) 2 P. B, 1918 (Rev.) 
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into thrfe portions, and an equal portion o£ equal value given to aaoL 
Subject to tJiis remmh upto tM Uniits of his 'share, tlie'Iand to be given to 
Gbaran Singt should be that mortgaged by him to Muhammad Husain. 

Eevision accepted. 


IN THE COURT OF' THE FINANCIAL COMMISSIONER OP THE 

: PUNJAB, ■ 



Bahib Singh 


SAKDUL.SrNGEC 




Appellate. 


Jamna Eam 


PUNJAB CASE-LAW, PART & 


IN THE COURT -OP THE PmANCIAL GOBIMISSIONER OP THE 

^ PUNJAB. 


Re?eiiii6. 


No, as of !928-29..:{Decided on 23-114929). 
Townsmd, F. ft 


AppeMani 


Vers2{B 


SuLAiHAN Khan ; ^ ' Respmident^. 

Sufedposhi ■ and Zaildari cases— CoIIectoFs orders should be 

maintained if possible-^praclke. 

Held, that in Sufedposhi and Zaildari cases^the Collectors orders slioiilcl 
' be, if possible, maintained. Such orders should not be npheld where there is an 
obTious mistake. 

Appeal from the order of the Commissioner of Ambala Division. 

ORDER, 

I do not think adequate reasons existed in this case for the Commis- 
sioner to set aside the Collector's order. It is of conrse an admitted law 
that in'] snfedposhi and Zaildari cases Collector’'s orders shonid be, if pos- 
sible, maintained. This does not of course imply that where they have made 
obvious mistakes their orders should be upheld. But in this case there 
is not much between the candidates, Hinda Jats, of whom appellant is one, 
are in a considerable majority in the zail : and respondent has, I think, 
been adequately rewarded by being made a district Durbari. 

Accordingly, I 'accept the appeal, and reversing the OommissioneFs 
order, restore the Collector’s order and appoint Jamna Ram, Bnfedposh 
but I order that the latter shall be on probation for one year. 

Collector's order varied to that extent* 

Appeal accepted* 


IN THE COURT OF THE FINANCIAL COMBIISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 


No. 94 of 1928-29 (Decided on 2§41-I929j 
' Calvert, F. ft 


Applicant 


Versus 


Other Side, 


fJOfivictedi but acquitted on 
.c^use for passing over sou, 


e a lambafdAr of forgery and lor possession of an 

revoivex, but acquitted on appeal, as there was insufficient evi- 
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'defence, mcl of doubt was giyen,' held, that nothing was proved 

against the Lainharda^ would justify the passing' over of his son, 

Eevision from the' order of the Oommissioner-of Blultan Division. 

ORDER, 

This is 'an application, from the. order of the Commissioner, - Blultan, 
dated IStii November 1928, upholding the order of the Collector of 
Lyallpur, dated 1st September 1928. The Collector dismissed Havela 
Singh on the ground of a conviction for forgery and for possession of an 
unlicensed revolver* - - ■ 

He then proceeded to appoint Sardul Singh to the vacant lamhardari 
passing over the son of Havela Singh on the ground that he would be 
under his father's influence. 

Havela Singh was acquitted by the Sessions Judge on appeal. The 
revolver case was never brought to Court. Thus the two grounds on 
which. Havela Singh was dismissed have fallen through. Therefore, it 
does not appear that there is any taint to convey to the son, Sahib Singh. 

Before me the son. Sahib Singh applies for revision of the order of 
the Commissioner, and that he be appointed lamlm^ar in place of his 
father. 

The appeal of Havela Singh against his dismissal was heard after his 
acquittal. 

Counsel for respondent argues that Havela Singh was not honourably 
acquitted, that he was given the benefit of the doubt. It was- not found 
that he had not forged- the Will but that there was not satisfactory legal 
evidence to prove that the Will was forged. He, therefore, argues that 
the conduct of Havela Singh was so suspicious that Eis son should not 
*be appointed. He argues that the mere fact that the evidence was not 
sufficient for the L P. C. does not necessarily indicate that it is not 
sufficient to dismiss a lambardar and pass over his son. 

It is further argued that a Pinancial Commissioner on revision should 
not interfere with orders passed by Revenue Officers who have had the 
whole facts before them. 

I am not here dealing with Havela Singh’s dismissal but whether 
rule 17 {ii) (6) applies and there seems to be little room for doubt that it 
does not apply in this case. 

It is unfortunate that the Commissioner did not refer to the acquittal 
and it seems more than probable that he was not aware of it. 

The facts are that there is nothing proved against Ha,vela Singh 
which would justify the passing over of his son. 

I do not think that suspicion after acquittal is sufficient, 

I therefore set aside the orders of the officers below and order that 
Sahib Singh be appointed Lambardar in place of his father dismissed. 
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It will be for the Collector to „ pass' orders, about the. L(&mkardan 
square. Also Ib_, regard to ;the,.',appoii3tiiaeBt of, a ^S’ar&afa&,:: Ib,,- ^ eas.e ,,,,^ 

young man wishes to pursue his studies. 

Revision aempUi^ 


■ 0i?iL 


',App.ellants 


': XAHOEE HIGH COURT. ' 

Appellate 

m. 8^^^ ^(Decided 0 n . 244-1929X 

Broadway and Harrison, JJ. 

Chanan Singh and oihers ' ' ■■• ::■ . 

■ Versus^ •■■■ ' ■■■' '' ■ 

Mst. Bant Kauk ' ' ‘ Respondent, 

Puniab Tenancy Act, S, 59, ,(1) (h)~-Siiccessioo to occupaiicy — 

widow of predeceased son— whether can inherit. 

A widow of a predeceased son has no right to inherit to the tenancy^, for 
nnder S. 59 the sons and the sons alone can inherit the tenancy. 

Second appeal from the decree of District Judge, Ferozepore. 
Appellants: — by Mr* Fakir Chand* 
by B. Man^S 

JUDGMENT* 

Harrison,, plaintiffs, being the sons of Jassa Singh, who died 

'brough)} this suit against the widow of their brother Bhag Singh 
:|i&r c'gi* declaration th^t sh^ was not entitled to inherit the property, which 
:«wb^ld have gone to her husband had be survived his father. This 
property is of three kinds :• land held as a full proprietor, land held as a 
mortgagee and land held as an occupancy tenant. The suit was dismiss* 
ed, the finding- being that the widow was entitled by custom to inherit 
her husband^s share, and the appeal was dismissed by the District Judge* 
A second appeal has been admitted on one point only, namely 
whether the collaterals are entitled to succeed to the occupancy tenancy 
on the ground that the Statute overrides all custom and that under S. 
59 of the Punjab Tenancy Act the widow of a predeceased son has no 
status. This point was urged before the District Judge but, as it had not 
been raised in the trial Court, while describing it as perfectly sound, 
he held he could not take cognizance of it at so late a stage* Before us 
it is contended by Mr. Fakir Chand that it is a pure question of law and 
that there can be no necessity for taking fresh evidence and that, there- 

he.. is entitled toraiff it even on second appeal and still more so 
on appeal to the IHstri^k. He has also contended, but we think 

he ha*^ establish, that he did raise the point in his plaint in the 

eah" 'be nb'^'dOubt that '8. 59 of the Tenancy Aofe;;; 
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find both Mst. Bibi v, Aziz^ud-Din (l) and WdU Muhammad 

Mariam Bi (2) make,, this very , clear. In reply -Sardar- Man Singh states 
that he might discover* though , he, has not done so,, that , there is some 
evidence which might be ,admissib!e nnder 112 -of the ■ Tenancy 
Act This is not a , sufficient reason for not enforcing the clear and' 
imb^rative provisions of S 5’9* Whatever the rights of the widow" in ' the 
Other laiidj the sons and the sons alone can inherit the tenancy, " ■ 

We therefore accept the appeal and give the plaintiffs the declaration 
they seek with regard to the oecnpancy tenancy alone. Under the 
circumstances we leave the parties to bear their own costs in. this c^nrt, 

\ : , , ■ „ ' ,, Appml accepted* 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 
. PUNJAB,-' 

.Revision Side Revenue, 

. ,No, .185 of, 1927.28. (Decided on 26^-1929), _ 

Townsend FA j 

: Sn>^GK- ■' ' \ ^ ' Appiwant 

' Versus ■ 

Crown Other Side. 

Stamp Act, Art 23 and 65— remissicn of additional stamp 
and penalty— consideration essential under S. 23— interpretation of 
the Act"^benef ii of doubt to be given to the public. 

Held, tha;t a transfer to be chargeable to stamp duty under Art, 23 must be a 
transfer with consideration, 13 Cal. 43 distinguished. 

Held, farther, that the Stamp Act must be strictly construed and the benefit 
of any doubt must be given to the public, 

. Reyieion from the order of the Collector, Lahore District, 

ORDER. 

Townsend^ F* — This is an application under S. 45 of the Indian 
Stamp Act, to remit the additional stamp duty (Rs» 1507) plus a pe* 
naity of Es. 500 imposed by the ColleGtor, Lahore, by his order dated 
3-ll“1926, on an indenture dated 30-3-1926, by which the applicants 
transferred to anew Company, known as R. B. Boota Singh and Sons, 
some of the property left by the late R. B. Boota Singh of Rawalpindi. 
The Company in question was formed in accordance with his will. The 
indenture in question mentions no consideration as payable, or - paid?, to the 
applicants for th® transfer in question. 

Both the indenture and the will are. before me, and I have examined 
their wording with care, Clause III of the will, after disposing of minos^ 

(1) 50 E R, 1910. 

(2) 52 E R. lOOG. 
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legacies, directs that' the ‘remaining'' capital of the Company ‘will be 
ed among ''my three sons, 8. Harnam Singh, S, Jai Bev Singh and S. Atma 
Singh, and the trustees of S. Hardiai Singh equally in the form of shares 
of the Oompany.'' These four gentlemen are ail the sons of S,' Bdota 
Singh. The applicants in the present case are the executors of his will 
1-have' been referred ; to’ various judgments' by Mr, Noad, lor the 
Grown, particularly Indian Law Reports XIII Calcutta 43, But none are 
quite in point. The applicants hold that indentm'e in question fails as a 
transfer, under Articles 62 (e) of the Indian Stamp Act, and, as such, the 
proper stamp duty on it is Rs. 7-8-0 as originally paidv The Collector 
held that Article 23 of the Act. applies to it, as a conveyance. 

After giving the matter due consideration, I cannot find myself in 
agreement with the Collector. Under the wording of Article 23 considera- 
tion is essentiah I cannot find that any consideration passed in this 
case. This indenture and the will are really part of the same transaction : 
the indenture was only essential to comply with instructions in the will. 

The Stamp Act must be strictly construed and the benefit of any 
doubt given to the public ; not indeed that I have any doubt in this 
case. 

I hold that the indenture is a transfer falling under Article 62 (e) of 
the Stamp Act, and as such has been properly stamped. I therefore accept 
the application, and cancel the Collector's order of 3-11-1926, order- 
ing the applicants to pay an additional duty and penalty on it. The docu- 
ment should be admitted to registration. 

Revision accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 44 of 1928-29, (Decided on 26-2-1929). 

Craik, F* C* 

MsT. Bibi 

Versus 

Mst. PATIMA and others 

Puttiab Land Revenue Act, S* ^ . 
prima facie void— alienee not in possession— duty of Revenue Officer. 

Held, that in cases where an alienee has not got the possession, Revenue 
Officers should refnse mutation of names based on an alienation that isjprma 
facie void until a decree (f. e, of a Civil Court) affirming the validity of the 
ostensible transfer is obtained. 14 P. E. l90l (Eey.) followed* 5 P. B. I9l2 (Bev) 
.distinguished. ^ 

Case forwarded by the Commissioner of Multan Division. 


Applicant 

Other Side, 
37— mutation— alienation 



I 




. ORDER. - 

Tlie facts of this dispute appear sufficiently from the Judgment of the 
Collector, dated the 9th of July 1928, and the Commissioner's ' order- of 
tlid 20tli, October, .■,1928. 

On behalf of Mst. Bibi counsel has referred to m© to the pass- 
age as reported in revenue judgment No. 5 of 1914, beginning. “There 
remains the question whether a mutation of sale should be rejected, if or 
because the mutation officer considers that the vendor has exercised a 
power of alienation opposed, to the customary law of the alienor.*’ 
that passage the principle is laid down that when possession has taken 
place in pursuance of a contract (which is alleged by the other party to 
be void as violating the customary law of the parties): the mutation officer 
should sanction mutation irrespective of , customary law considerations, 
and various reasons are given in support of this principle. In the present 
case, however, I am not satisfied that actual ph/sica! possession of Mst. 
Fatima’s share of the holding has passed to her daughter Mst. Bibi. It 
is true that in the deed of gift dated the 23rd of July 1927, it is recited 
that possession has passed in accordance with the terms of that deed but 
the land was admittedly formerly in the joint possession of the two widows. 
Mst. Fatima and Mst. Umri, and the three reversioners who are present in 
Court, deny that actual physical possession of any part of it has “passed to 
Mst. Bibi. As the dead was executed on the 23rd of July 1927, and the 
application for mutation in accordance with the terms of the deed was 
rejected by the Naib Tahsildar only three months later, the probability is 
against physical possession having passed to Mst. Bibi. At any rate, I 
am not satisfied that possession has passed, and consequently the princi- 
ple laid down InGhulam Miiliammed v. Mst. Zewaro (l) does not apply, 
The case should be decided in accordance with the well recognized prin- 
ciple laid down in Momanda v> Farid (2) and followed in numerous 
subsequent judgments* that Revenue Officers should refuse mutation of 
names based on an alienation that is prima facie lioii until a decree (/. e. 
of a Civil Court) affirming the validity of the ostensible transfer is obtain- 
ed. 

I accordingly decline to accept the recommendation made by the 
Commissioner in his order of the 20th of October, 1928, and rule that the 
order of the Cellector dated the 9th of July 1928, rejecting the jappeal 
of Mst. Bibi, shall stand. The Naib Tahsildar’s order of the 27 Octobe 
1927, refusing mutation will, therefore, remain valid. 

Announced to the parties. Costs of proceedings in this Court will 
be borne by Mst, Bibi. 




mst. BIBI t?. MS5f. 
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R^vemie. 

Petitioner 

Other Side* 
the police 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side, 

No. 5 of 1928-29. (Decided on 27-3-1929)* 

Cratky F, C, 

Jhanda 

Vensiis 

Bahawal 

Lambardar — dismissal of - statements made before 
and the magistrate— discrepancy - no sufficient caitse« 

The statement of a Lambardar as recorded by the police imder S. IGl 
Or* P • C. did not agree with his statement in court, but he was not aware of the 
record made of his statement to the police by the Head Constable and his evi- 
dence before the court was believed by the latter. Held, that under such 
circumstances, it was unfair to dismiss him from his Lambardari. 

Application for review, from the order of the Financial Commissioner* 

ORDER. 

Jhanda has applied for review of my order of the 20th of November, 
1928, on the ground that that order, which accepted an appeal against his 
appiontment as Lambardar, was passed without giving him an opportunity 
of stating his case. 

There is force in this contention and I accordingly set aside on 
review, my order of the 20th of November, and proceed to consider the 
case de novo* 

Jhanda was dismissed from the Lambardari by the Collector’s order 
of the 7th October, 1927, on the ground that, in connection with the 
prosecution of one Allah Bakhsh, Jhanda signed a ‘Fard Baramadgi’ 
regarding the recovery of a ‘Chhavi* from the house of Allah Bakhsh and 
stated before the Police that the *ChhavP was recovered in his presence. 
Later on, when giving evidence before the Magistrate Jhanda said 
that he was not present when the ‘Chhavi’ was found. When I passed 
my order of the 20fch of November, 1928, I had before me only the 
statement of Jhanda as recorded by the Head Constable in the Police 
Diary, and the record of Jhanda’s evidence in Court, and I took the view 
that there was an obvious discrepancy between the two statements. I 
have now, however, had an opportunity of purusing the judgment of the 
Magistrate, and I find that he took the view that the case against Allah 
Bakhsh was very doubtful and discharged him. The Magistrate comment- 
ed on the evidence given by Jhanda who said nothing in his judgment 
implying that he took the view that Jhanda’s evidence was untrue or 
biased. 

In these circumstances, it tvould be clearly unfair to dismiss Jhanda 
from his lambardari for giving evidence which a judicial Court has 
accepted as true* It is true that the statement of Jhanda as recorded by 


NANAK CHAN,J).W. ' 

the Police under S. 161. Or. P. 0. does not agree with his statement m 

Court, but Jbanda, could not have been aware of ' the record made of .his 
statement to' the Police by the Head Constable, and I am not satisfie 
that he actually told the' Police that the. ‘OhhavP was recovered in his 

..preseirice. , 

Accordingly, I reject the appeal of Bahawai against the Oommissioner 
ordir of the 13th of June, 1928. That order which directed that Jhanda 
should be reinstated as Lambardar will hold good. 

In view of all the circumstances I make no order as to costs. 

Appeal rejected* 


m THE COURT' OP 
Revision Side. 

No. 95 

Nanak Chand 
Crown 


THE PINANOIAL COMMISSIONEE OP THE 
PUNJAB. 

Revenue. 

Applicant 
Other Side* 


of 1928-29. (Decided on 21-3-1929). 

Townsend^ F.Q* 

Versus 


Excise Act, Ss. 61 (a), 80 — offence under S. 61 (a) - whether 
compoundable. 

The composition of olfences under the Excise Act is governed by S, 80 
of the Act and in that section no menbion is made of ofiences under S. 61 («). 

Case forwarded by the Commissioner of J nllundiir Division. 

ORDER, 

This case has been sent to me by the Oommissioner of Juiiundur 
under his order dated 16th January 1929. It relates to offences of 
one Nanak Chand of Juiiundur (who till recently held four licenses) 
against the Excise Act. The facts are given in the Commissioner's 
order, dated 2 1st November, 1928, 22nd December 1928 and that of 
January the 16th, 1929. The Commissioner, allowed the offences 
committed by Nanak Chand under S. 61 (a) of the Act to be 
compounded on payment of Rs.j500. I fear, however that that was 
not legal : the composition of offences under the Excise Act is 
governed by S. 8U of the Act, and in that section no mention is 
made of offences under S. 61 (a). Putting aside, however, this 
point, the present position is that all licenses held by the applicant 
have been cancelled, his stock has been forfeited, and he has been 
ordered to pay Rs, 500 by way of composition. The criminal case 
against him has, I understand, been withdrawn. The Oommissioner 
considers the penalties imposed too severe and asks me for revision 
of his orders. 
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All examination, however, of the record shows, in my opinion, 
that the Commissioner takes too ienient a view of the offence, Nanak 
Ghandis an old licensee and must be thoroughly acquainted with all 
the rules covering licenses. Moreover, he has, as a report of the 
Deputy Commissioner of Jullundur shows, been detected at least 
twice before in offences under the Excise Act. If I accept the Commis- 
sioner’s recommendation in toto the result will be that Nanak Chand 
will only suffer by having his licenses forfeited and stock 
confiscated. In view of his record I am not prepared to agree that 
this penalty is sufficient and I decline to interfere, ‘save that I reduce 
the amount of Bs. 500, which the Commissioner ordered him to pay, 
to Es, 250. Application ‘for revision accepted to this extent only, 1 
decline to give Nanak Chand any excise license : I mention the point 
as his counsel particularly presses it. 

Revision partially accepted* 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Review Side. Revenue. 

No. 11 of 1928-29. (Decided on 18.8-1929). 

Townsend, F. C* 

Malik Ahmad Yar Khan Applicant 

Versus 

Crown. Other Side* 

Zaildar— dismissal without charge— validity. 

Without a charge being framed for the ofience, a Zaildar should not be dis- 
missed. 

ORDER. 

I have been asked to review my order dated 17th December, 1928, 
by which I declined to interfere, on the revisional side, with the Commis- 
sioner of Multan's order dated 13th September, 1928, rejecting the appli- 
cant’s appeal from the order of the Collector of Multan, dated 12th 
January, 1928, dismissing him from the post of 2^aiidar. Some new 
points are urged in the present application, which merit discussion. 
I have therefore been into the case again with care. 

The Collector’s order dismissing applicant is brief, and not as clear 
it might be. But apparently he dismissed him on the following 
charges ; — 

(z) for neglect o£ wdrk : and. 

(w) evading seeistg^hiih (Collector) when sent for. No details of 
these charges i&re given ifl the Collector’s order. Having “ disposed ” of 
^hem, the Collector discussed a conversation alleged to have taken 

I 
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place between applicant and the Tahsildar, the latter said it had taken 
place, the applicant denied it. Apparently Collector ' had this matter 
also 'in mind in dismissing the Zaild'ar, but no charge about it was' framed. 

The Commissioner on appeal discussed' charges- (/). and -(«Y) but in 
no detail. He mentions the applicant’s defence on them but does not 
vsay whether he accepted that defence or not. He then discussed in 
more detail, the conversation between .the applicant and the Tahsiidar. 
on wliicli no charge had been framed against applicant by Collector, 
on it he apparently held that the applicant's statement that no such 
conversation took place was false. 

But on this matter, as already said, no charge was framed against 
applicant by Collector. I cannot, in view of these facts, uphold the order 
of dismissal. The Commissioner apparently dismissed the applicant on 
the third point, the alleged conversation between him and the Tahsildar. 
But Collector framed no charge against him on this point. And the 
Commissioner arrived at no decision whatever on the first two charges, 
that of neglect of duty, and failure to see Collector when sent for on 
which applicant was dismissed. 

Incidentally I note that the applicant’s reply to these two charges 
is, in my opinion, not unsatisfactory. 

So I accept this application for review of my order of 17th December 
1928 ; and accepting the application for revision, cancel the Collectors 
order, dated 12th January 1928, dismissing applicant from his post as 
Zaildar. 

Whitever applicant’s faults (and I am far from saying that he was 
entirely faultless), I think he has been sufficiently punished by the trouble 
and expense these proceedings must have involved. 

Applicant will draw the emoluments of Zaildar from this date not 
from any earlier date. For the intervening period applicant will be regar- 
ded as being under suspension. 

Review accepted. 


IN THE COUilT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB^ 

Appellate Side Eeranue. 

No. 4 of 1929-30, (Decided on 3-12-1929) 

Qalvert^ F,G. 

Muhammad Bakhsh Appellant. 

Versus 

^Respondent. 


Muhammad Iqbal. 
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Lambardar— succession— disqualification— minority,— fallier dis- 
missed— minor son with a sarbarah not under the influence of the 

dismissed Lambardar— -may be appointed. 

Held, that the appointment as Lambardar of the minor son of a dismissed 
Lambardar, with a sarbarah not under the influence of the latter does not amount 
to a practical re-appointment of the dismissed lambardar. 

Appeal from the order of the Commissioner of Multan Division* 

ORDER. 

On the report of the Tahsildar of Tobs Tek Singh, Hamid Ullah 
Lambardar, Chak 249, Gogera Branch, was dismissed b 3 ^ the Collector of 
Lyallpur on the 9th May 1928. The ground was that this Lambardar had 
headed a party which had made a deliberate attack on the Patwari of the 
village. Another man was convicted, and sentenced, but there was no suffi- 
cient evidence forthcoming to ensure a conviction of Hamid Ullab, 
as it was stated that his influence in the village was sufficient to prevent 
witnesses coming forward against him. 

The Collector on lObh May 1929 appointed one, Muhammad Bakhsh 
as Lambardar, but the Commissioner, on appeal, appointed the minor son 
of the dismissed Lambardar. 

Muhammad Bakhsh appeals. 

The main point is whether the offence of Hamid Uilah does not prevent 
Ms son from being an efficient Lambardar. It is also urged that to appoint 
his minor son would practically be to re-appoint the father. 

1 find, however, that Hamid Uilah will suffer to a considerable extent. 
A sarbarah not under his influeuce is to be appointed ; he loses the Lambar- 
dari square, and the Lambardari will not revert to the family until the 
minor son, now about seven years old, becomes of age. 

It seems to me that the order of the Commissioner sufficiently deprives 
the dismissed Lambardar of influence and does not amount to a practical 
reappointment. I, therefore, decline to interfere and reject this appeal. 

Appeal rejected. 


IN THE COURT OP THE PINANCIAL COMMISSIONER OP THE 

PUNJAB. 

Appellate Side Revenue. 

No. 14 of 1929-30. (Decided on 8-124929), 

Calvert^ F. 0 . 

KamalDin. ApvdlanU 

; ' Tr: ' MespondenL 

Punjab Act, S. 80 - sccondi appeal— competency of— 

on first appe^ . 
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' Heldr ' ^ ^ fiirtlier appeal can hardly be conferred by an order 

favouring the petitioner. 

Pnnjab Tenancy Act, S. 84-~ye¥isioii— -no legal point involycil 
— 'ito interference.. 

Where it was nowhere: alleged that the officers, who., had dealt with 
the case had failed to observe the prescribed procedure, and there was 
no legal point involved in the ground taken in revision, held, that there, 
was no justification for interference., 

Appeal from the order of the Commissioner of Rawalpindi 
Division. 

ORDER. 

Appellant, having had his land confiscated, for reasons into which 
we need not enter, claimed compensation, under Section 25 of the 
Colonization of Government Lands Act for improvements. The improve- 
ments are chiefnly represented by a fruit garden, and much trouble 
has been taken by various officers to arrive at a fair valuation of his 
garden. 

The Collector awarded Es. 8, 8.72' and the ' learned Commissioner 
increased this to Rs. 12., 524.', 

The grounds taken before me raise no point which was not consi- 
dered by the officers below. They merely repeat the rather vague 
statements made before as to the value 'Of . the garden. 

In ' Sat Faiz Muhammad Khan Crown (l) it, was held 

that where a Commissioner on appeal merely varied the order in 
favour of the petitioner, there was no second appeal. Had the 
Commissioner in this case, rejected the appeal, there would have 

been no second appeal to the Einancial Commissioner, and it was 
held that a right to further appeal could hardly be conferred by an 
order, favouring the petitioner. The same argument applies to the 
present case. This should, therefore, be treated as an application for 
revision. 

It is nowhere alleged that the officers, who have dealt with the 
case, have failed to observe the prescribed procedure in any such 
way as would justify interference on the revision side. There is no 
legal point involved in the grounds taken before me. There is no- 
thing fresh requiring further consideration. It is admittedly a 
difficult case to deal with, but I can find nothing which calls for 
any interference with the order of the Commissioner. 

1, therefore, reject the application. 

Apphcahm rejected^ 

Cl) i927HL.T.S7, 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side# Bove,iiiie« 

No. 15 of 1928-29, 

Townsend, F* C* 

Phula 8m0H Applicant 

Versus 

Santa Singh and others 

Punjab Land Revenue Act, S. 123 
between parties should be adhered to. 

Held, when a compromise has been come to, the decision should be in accor- 
dance therewith 8 P. R. 1896 F.B, (Rev) followed. 

Case forwarded by the Commissioner of Lahore Division. 

REFERENCE ORDER. 

This is an application for revision in a partition case. 

On 4th July 1925, the Naib Tahsiidar proposed a mode of partition. 
The Revenue Assistant, however, finding some disagreement among the 
parties, returned the case, and the Naib Tahsiidar then proposed another 
method on lOth October 1925; this was only sanctioned, and there was 
no appeal made against the order of the Revenue Assistant, dated 5th 
January 1926. When partition was being carried out, however, defects 
became apparent, the Naib Tahsiidar reported accordingly, and the Revenue 
Assistant, after visiting the spot, obtained sanction to review his previous 
order, and a third mode of partition was sanctioned on 19th July, 1927. 
There was again no appeal. The actual partition was carried out by a 
retired Tahsiidar but the petitioner was prejudiced by the result, and all 
the parties thereupon agreed before the Naib Tahsiidar to get a fourth 
mode of partition. The Naib Tahsiidar took down their statements to 
this effect and prepared the partition papers accordingly. When the par- 
ties appeared, however, before the Revenue Assistant, there were again 
dissensions, and the Revenue Assistant decided to adhere to the partition 
made by the retired Tahsiidar. I’he petitioner appealed to the Collector, 
who dismissed his appeal, and he has now come to this Court for revision. 
Of the three respondents who have appeared before me, Ganda Singh 
supports the petitioner, but Santa Singh and Jagat Singh wish the parti- 
tion, made by the retired Tahsiidar to be maintained. 

It is certrainly desirable that there should be an end to these disputes; 
and it might well be argued that either of the modes of partition originally 
settled and against which no appeal was made, should be maintained. At 
the same time, I consider that the fairest arrangement, come to, was that 
finally agreed to fey all the parties before the Naib Tahsiidar; it was then 
admitted that the petitioner was actually prejudiced by' the partition carried 
Out by the retired Tahsiidar and the agreement then came to remove his 
objection. Further, on legal point, the principle, laid down in the Full 


Other Side, 
partition — agreement 


KAINU RAM RAHIM KHAN- 
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Bench decision, ffarkkamid mK^ther t?* C. Erikpairick and another (1), is 
tliaf, when a compromise has been come to, the decision shonld be in ac- 
cordance therewith, 

I thinks therefore, that revision in this case is; desirable, and I for- 
ward the reference to the Financial Commissioner accordingly. 

OEDEE, 

Parties heard by pleaders. 

I agree with the Commissioner, I sanction revision of the Revenue 
Assistant’s order, dated 11th October, J927, sanctioning the partition. Effect 
should be given to the agreement arrived at between all the parties on 
9th October, 1927, before the Naib Tabsildar, Lala Hans Raj, and the 
proceedings, necessary to do so, should be complete as soon as possible. 
The case has been pending a very long time. No costs. 

Revision allowed. 




IN THE COURT OF kNANOIAL COMMISSIONER OF . THE .. 

; PUNJAB, 

Revision Side Revenus. 

^ No. 34 of 1929-30. (Decided on 19-12.1929), 

Townsend , JF. (X 

Nainu'Eam . , Applicant 

Versus 

Rahim Khan Other Side . 

Punjab Tenancy Act, Ss. 84 and 88— Evidence Act (I of 1872), 
S. 1 14 (g)— failure of a party to produce a document which could be 
produced raises a presumption against him— failure to discuss a 
ground of appeal is a serious irregularity of court 

The applicant claimed the produce of certain laud and relied on a receipt in 
the possession of the respondent who denied the claim, admitted possession of 
the receipt, but failed to produce it, held, that the presumption must be that the 
production of the document was unfavourable to him. Held also, that failure of 
an Appellate Court to discuss a ground of appeal is a serious irregularity. 

Case forwarded by the Commissioner of Multan Division. 

ORDER OF THE COMMISSIONER, 

This is an application for revision against the order of the Collector 
of DeraGhazi Khan, dated the !2th March 1929, maintaining the order of 
the Assistant Collector, 1st grade, rejecting the claim of the applicant for 
produce for Rabi 1927. The land, of which the produce was in dispute, 
was mortgaged by the respondent to the applicant. There was a crimi- 
nal case between the parties probably about this land, which was 
compounded and the land in suit was redeemed on payment of the 
mortgage money. It was alleged in the present case by the applicant that 
0) 8 P. R 1896 F. B. (Eev.) 


f 
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on the receipt forlfche redemption money a note was added that the prodace 
in question was due to applicant. The applicant summoned the respondent and 
his son to produce the receipt in question. Although the respondent admitted 
7 th January 1929 that the receipt for the redemption existed (he did 
not admit that it contained a reference to the produce in dispute), he did 
not produce it when he appeared before the Court and stated that he did not 
bring it. The applicant again applied to the Court on the 8th of January 1929, 

asking that the respondent and his son be required to produce the receipt 

but the order of the Court states, no further evidence could be produced at 
that stage, and the point was not taken into consideration at the time of pass- 
ing the Judgment. The applicant rightly contended before the appellate Court 
that the failure or the part of the respondent to produce the receipt should 
carry a presumption against-see S. 114 (g) of the Evidence Act. 
The appellate Court, however, does not appear to have given any proper 
consideration to this and makes no mention of it in his order. The orders 
c£ both the trial and the appellate Courts were that the applicant must 
have received the value of the produce at the time the case about the 
redemption of the land was compromised and the redemption money paid. 
The appellate Court appears to have committed a serious irregularity in 
not discussing this ground of appeal and in not calling for the receipt, 
I, therefore, submit the case to the Financial Commissioners on the revi- 
sion side with the recommendation that the case should be returned to 
the appellate Court who should call for the production of this receipt and 
consider it before passing a, fresh order. 

The parties do not wish bo appear before the Finaneial Commis. 

sioners. 

The respondent says before me that he is ready to produce the receipt 
now. 

ORDER, 


For the reasons given by the Commissioner in his reference, dated 
SOth November 1929, I set aside the order of the Collector on appeal before 
him, dated 18th March .929, and return the case to him with instructions to 
hear the appeal de novo, both parties being summoned for the purpose. He 
should call for the production of the receipt referred by the Commissioner, 
and consider it before passing orders. I pass this order in the absence of 
the parties, as they told the Commissioners they do not wish to appear 
before me. 

Case remanded. 



Revenue® 

JippeZEani 

Eespondent 


GANGA RAM MUHAMMAD BAK.HSH 47 

IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellat'6 Side® ^ ^ ^ . ■ 

No. 43 0^ 1928-29^ (Decided on 9'*3'-l929J 

CraihKa 

E. S. Lala Gakga Eam ' 

Versus 

Muhammad Bakhsh ,| 

LanabardaMreatioii of, , mew , post-* Land Revenue fu es 

village of 1000 acres-number of lambardars. i tlie 

Held that, in appointment o£ Lambardars, Eevenae Held 

principles laid down in rule l5 of the Rules under the of little over 

also it is not desirable to appoint 3 Lambardars in a 
1000 acres*,' : ■ • ■■ . . . 

Appeal from the order of the Commissioner, Multan Division. 

ORDER. ' “• 

The facts, regarding the Lambardari in this Chak of 
grantees, are fully stated iu the Collector s order of t e « » 

The Commissioner’s order on appeal of 

such an extraordinary nature that I feel it impossible to «P ® ‘ ' 

appeal to the Commissioner was presented by Muhammad Bakhs , 
present respondent, against the appointment as Lambardar of Rai ba 
Lala Ganga Ram, the present appellant. No request was ma e 
Muhammad Bakhsh for the creation of a third Lambardari, nor was any 
recommendation to that effect made by any authority, subor ma 
Commissioner. In fad, nobody, either official or resident m the LhaK, 
had at any such stage suggested the creatmn ofa thirc 
The Ooiamissioner, however, expressed the opinion in his or er a 
most equitable arrangement and one, likely to conduce to peace, or 
and contentment in the village” would be to appoint a second Aram 
Lambardar for the Arain squares and a small area owne y an 
Muslim, and to appoint Rat Sahib Lala Ganga Ram as LamWar tov h 
own 116 acres and for the 26 acres of the only other 
in the Chak. The Commissioner’s order proceeds as follows . 
Notification 81, dated the Ist of March 1888 , I as Comm^sioner can 
make an original appointment of a Lambardar. Order accordingly. ^ 
The wording of this order is so ambignons that it is impossible 
to say definitely whether it amounts to an order creating a ir 
Lambardari, or whether it was also intended to be an or ‘ ‘ 

ing Muhammad Bakhsh, the present respondent, to ’ 

As, however, the Commissioner did not remand the case to the CoUector 

for the selection of another Lambardar, I i the 

to appoint Muhammad Bakhsh as the third Lambardar ^ J 

view that the appellant. Rai Sahib Lala Ganga Ram, has 
order. It is also, I may add, the view which the present Commissio 
has taken of his predecessor’s order. 
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I am unable to agree either with the proposition that a third 
Lambardati is necessary in this small Ohak of a little over 1,000 acres, 
the whole of which l am informed has been allotted. I wsll agree with the 

Collector that two Lambardara are sufficient. 

Nor do I a<^ree with the Commissioner that if the third Lambardar 
had to be appointed, Muhammad Bakhsh would have been the most 
suitable person to select for that appointment. The Collector has described 
him as “an insignificant fellow’' and, admittedly, he holds only acres 
in the Chak. There are several others of the origmahapphcants, owning 
Lch larger areas, e. d-, Nabi Bakhsh and Usman Khan, the latter of 

whom is described by the Collector as a respectable ^ 

lambardar in his own village. In selecting Muhammad Bakhsh the 
Commissioner, in my opinion, failed to observe the principles laid down 
in Rule 15 of the Rules under the Land Revenue Act. 

For these reasons, I accept the appeal, set aside the order of the 
Commissioner, dated the 18th of October, 1928, and restore the order o 
the Collector, dated the l4th of May, 1928. The costs of this appeal 
will be borne by the respondent, Muhammad Bakbsh. 


Ap'peal accepted. 





CURRENT 


Punjab Case-Law 

PART C. 

Revenue Rulings 

IN THE OOUET OE THE EINANCIAE COMMISSION EB OE THE 

PUNJAB. 

Revision side. Revenue. 

No. 84 of 1929-30. (Decided on 4-1-1930). 

Townsend^t F, G, 

Qabul Applicant 

Versus ^ 

Khairan AND OTHERS Other Side* ^ 

Punjab Land Revenue Act, Ss. 15 (1) (d) and 16 (l)—revision 
— review by subordinate officer — parties not summoned. 

Sanction was granted by the Collector for review of tlie order of tlie 
Revenue Assistant. The latter sent the file to the Naib-Tahsildar for amal 
daramad, without summoning the parties. Held, that there were two serious 
irregularities committed demanding interference ; in the first place, any order 
on review should have been passed by the Assistant Oollector, 1st Grade, 
himself and not by the Naib-Tahsildar ; secondly, the Revenue Assistant 
should not have passed any order on the review without summoning the parties 
— vide S. 15 (1) (d) of the Land Revenue Act. 

Case forwarded by the Oommissioner of Multan Division. 

ORDER. 

For the reasons given by the Commissioner of Multan in his refer- 
ence, dated November 28fch, 1929, I cancel the order of the Revenue 
Assistant, dated 24th August, 1928. The case should be reheard again 
from the stage it had reached before that order was passed. In parti- 
cular the Order of September, 1927, sanctioning the mode of partition 
should not be reviewed until the parties to the case have been heard. 

Order accordingly 

The order of Oommissioner referred to above is as follows 

This case was really lodged as a revision against the order of 

the Collector of Dera Ghazi Khan, dated 23rd August 1928 according 
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permission on the report of the Assistant Collector, 1 st grade, Dera 
Ghasi Khan, to review an order of his (the Assistant Collector, dated 
6th September 1927, sanctioning the mode of partition in a pai i lon 
case between the applicant and the respondents. ,^hen the apphcatio 
for permission to review was made to him, the Collector panted sancLon 
and sent the file to the Bevenue Assistant who, on 24th August, 1 - , 

passed the following order ; — , .. tho 

“ Permission to review has been granted. Pile ° ® ^ 

Tahsil for amaZ daramad.’’ The Naib-Tahsildar then, on 8th 
1928, passed an order altering the mode of_ partition m 
with the recommendation made by the lahsildar w ^ qlionld 

reported the case to the Revenue Assistant and suggested that it should 

be reviewed. (The Revenue Assistant apparently in his rep 
Collector approved of the recommendation of Tahsi dai.) 
two serious irregularities in the case. In the first place 
review should have been passed by tbe Assistant Collectoi, g ^ . 

self and not by the Naib-Tahsildar. Secondly, the Bevenue Assistant s ^ 
not have passed any order on the review without summoning ® ^ 
vide S. 15 (l) (d) of the Land Revenue Act. It is^ a mi^ e 
none of the parties was summoned by the Revenue Assistant in aoc 
dance with S. 16 (l) of the Land Revenue Act. _ _ 

There fis nothing wrong in the Collector’s order giving p 
to review and so that order should not be revised. But the Revenue 
Assistant’s order is clearly illegal. 

’ On the merits of the case it seems advisable that it should be con-., 

sidered whether the two numbers, which have been kept out « 

lihe 'to-Tahsildar on 8tb September, 

i'928, should have been excluded entirely from the partition, especia y 
as there is an allegation that an encroachment appears to have 
honestly made by one of the co-sharers after the partition had een 
sanctioned. The foot-rath too, it should be noted, appears ® 

have been properly demarcated, nor the hatta areas of kkasra No. 817 

shown by distinct marks. _ ^ 

Owing to the two irregularities in the Revenue Assistant s or er 
of 24th August 1928, I submit the case to the Financial Commissioner 
under S. 16 (3) of the Land Revenue Act with the recommendation 
that the order of the Revenue Assistant, dated 24th August 1^8, should 
be revised and that he should be directed to hear the parties before pass- 

xEf an order ^ u ^ 

The parties who are present to-day, do not wish to appear before tne 

Financial Commissioner as regards this recommendation. 



I 



IN the COXJBT DF THE FINANCIAL COMMISSIONEE OF THE 


Appellate Side. 


PUNJAB. 

No. 50 of 1928-29. (Decided on 


Bevenue. 

5-1-1930.) 


Townsend, F~0. 

Bahadur Appellant 

Versua 

Sharab^ Ali Other Side . 

Lambardar— succession-— primogeniture—Land Revenue Act (XXXIII 
of 1871 )— under rule No. 17 ( 11 ) the nearest eligible heir according to 
the rule of primDgeniture must be appointed— absence of a note by the 
Revenue Officer that passed over for one reason 

or other should be considered on the occurrence of next vacancy is 
very - inateriaL . 

One P Lambardar died leaving his son S who had worked as his Sarbarah 
for 12 years, B claimed the Lambardari. He alleged his grandfather K who 
was also grandfather of S was Lambardar* He was succeeded by P, the father 
of B; but as F was ill, he appointed P Sarabarah* On the death of F, P 
became Lambardar because B was then a minor ; and under the Land Revenue 
Act, B3 of 1871, then in force, minors could not be appointed Lambardars. 
B claimed that the post should revert to him as representative of the senior 
branch. There was no note by the Revenue OMcer at the time of appoint- 
ing P as Lambardar that the olaiin of B should he considered on the occur- 
rence of next vacancy. Held, that in the absence of a note by the Revenue 
Officer on the appointment of P, that the claim of B would be considered 
on the occurrence of next vacancy of the post, S must be preferred to B as 
the nearest eligible heir according to the rule of primogeniture embodied 
in the present Land Rev enue Rule No. 17 (11). 3 P. R, 1894 (Rev.); 7 P, R. 
1896 (Rev.) dist. 

Appeal from the order of Commissioner, Rawalpindi Division, 

ORDER. 

This is a Lambardari appeal from the Rawalpisidi district, and 
the facts will be clear from this pedigree-table: — 

KAMMUN 




f 

Faiz TJliah 

.. I „■ , „ 


1 

1 ;i 

Mohammad Bakhsh 


Barkat Ullah 

Pir Bakhsh 

I 


■ . 1 ' 

Bahadur 

(Appellant,) 


1 

Sharaf Ali 
(Respondent,) 

I 


Pir Bakhsh, Lambardar, died on ISth March 1928, leaving one 



son Sharaf Ali who has worked as his Sarbrah for 12 years. Bahadur 
claims the LainbardarL He says his grand-father Kammun, who 
was also grand -father of Sharaf Ali, was Lambardar, He was suc- 
ceeded by Faiz Ullah; but as the latter was ill, he appointed Pir 
Bakhsh, 8arbrah* On his death Pir Bakhsh became Lambardar be- 
cause he (Bahadur) was then a minor. He no\^ claims that the post 
should revert to him as representative of the senior branch. Pir 





».E. 1894 (Rev.) 
>.E. 1896 (Rev.) 
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Bakhsh. was appointed Lmibardar on May 18th 1879, and most of 
the trouble that lies in this case is due to the fact that at that time 
the old Land Revenue Act, 33 of 1871, was in force. Under that 

Act minors could not be appointed Z.amdar(^a5*s. Under the present Act 

of course they are eligible for the appointment. The Collector ac- 
cepted the contention of Bahadur and appointed him Lambardar. The 
Commissioner held that the law on the subject is clear, and that under 
Land Revenue Rule No. 17 (u) the nearest eligible heir according to 
the rule of primogeniture must be appointed. Acooi’dingly he accepted the 

appeal and appointed Sharaf All u t, 

Bahadur appeals to me and I have to-day heard counsel for both 
parties. The matter has been before the Pinancial Commissioner ear- 
lier. Thus iu Ahmad Din v. Miihammad Alt H) Mr. (Dgilvie hel 
that, in the case of a person who had been legally declared under 
the earlier rules to have a claim to be appointed on the next va- 
cancy, the claim of such person must be taken into consideration o- 
gether with the claim of the nearest heir on the appointment fal ing 
vacant, even though such vacancy occurred under the latter rules. But 
that case is not on all fours with the present case as in the latter Bahadur 
had not been legally declared, under the earlier rules, to have a c aim 
to the next vacancy. The original file of the ease which led to the 
appointment of Pir Bakhsh, Lambardar, is not forthcoming. In Waryam 
Singh V. Tharaj Singh (2) Sir Lewis Tapper held that under rule A. I 
4 of the rules under the Punjab Land Revenue Act of 1867, in cases 
where, in the appointment of a successor to a deceased Lambardar, the 
nearest heir is passed over on the ground of youth, the abrenee of a 
note by^ the ReyeniiP .Officer, to the,. ,effect that the claims of such heir 


*,1= to be considered when the'pbst falls vacant again is very material, 
but that in a case where the claim of the nearest heir has been overlook- 
ed by mistake and the claimant comes forward at the earliest opportunity 
to seek his remedy by appeal, or when there was sufficient excuse for his 
not appealing, when the succession next opened out, his claims should be 
taken into consideration. In this case, as already said, there is no note by 
the Revenue Officer to the effect that the claims of such heir (in this case 
Bahadur) are to be considered when the post falls vacant again, ^ 

fact that Bahadur's claims were originally overlooked by mistake. I con- 
sider that in the circumstances of this case the Commissioner 
Land Revenue Rule No. 17 {ii) of the present rules under Land Revenue 

Act must be interpreted strictly, though in ^ 

Iferred by Sir Lewis Tapper, facts may exist which justify departure 
it. In this case no such facts exist. I therefore reject the appeal 
lies may bear their own costs. 


Appeal rejecUd, 




TEK RAM KHUSHI RAM . . . .. i 

IN THE COURT OE THE FINANOIAL COMMISSIONER OF 

THE PUNJAB, ■ 

RevisiOB ' Side/.'^ ,,, Reveniie* 

No, 89 of i928-29, (Decided on 15. L 1930) 

Townsend, F.O. 

Tek Ram and others Applicants 

Verstis 

'Kb'OSHiRaM' 'V' Other Side, 

Puejab Land Revenue Act,. Ss, 15, 16 '-review-— order not passed 
by the Collector—review by him, whether ilegal— review, not as ait 
alternative to appeal or revision— special cases. 

Held, that where the order reviewed was not passed by the Collector himself, 
his order on review was ultra vires in the ahsenoe of previous sanction; that it 
was not the intention of the Punjab ]Land Revenue Act that the procedure 
for review should be used as an alternative to appeal or revision, and that 
in special cases neglect to appeal within the period of limitation may be 
condoned and proper relief given in review. 

Case forwarded by the Commissioner of Ambala Division. 

ORDER 

Tek Ram, etc., heard through Mr. Shamair Ghand, Advocate. 

For the reasons given by the Oommlssioaer in his reference, 
dated 29th December 1928, I set aside the order of the Naib-Tahsildar, 
5 ^'dated 5th September, 1927, ordering that Khashi Ram’s name be 
struck off from the column of ownership. It was grossly irregular and 
unfaii to Khushi Earn. 

Parties may fay their own costs* 

Order set asMe^ 

The order of the Commissioner referred .to above is as follows 

One Udmi died leaving Msfc. Jeo, the widow* of his son, who prede- 
ceased him and her s>a Khushi Ram. Mutation was effected in favour 
of Khushi Ram but on appeal the land was mutated in favour 
of Mst. Jeo and on her death in favour of the coiiaterals. The last 
mutation was on 4th June, 1919, On 21st January, 1120, mutation of 
gift by the collaterals in favour of Khushi Ram was effected. Khushi Ram 
brought a suit for ejectment but failed on the ground that he has never 
been in possessio n, Mutation erasing his name was effected on the 5th 
November, 1927, Application for review was made on the 27th July, 
1928, and has been accepted by the Gollector, Hence this appeal. 

The first question is whether the Collector was competent to review 
the order. As the order reviewed was not passed by the Collector him" 
seif his order is idtra oires in the absence of previous sanction^ nor 
is it the intention of the Act that the procedure for review should b© 
used as an alternative to appeal or revision. It is true that the origin- 
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nal order was passed by the Special Naib-TahsUdar but that Special 
Naib-Tabsildar was’' presumably in charge of certain area which must 
have been made over to regular revenue establishment, and, therefore, I do 
not consider that the Collector can be deemed to be his successor- in-office. 

The point remains whether I should report the case on the merits 
for the orders of the Financial Commissioner* On the merits the origi- 
nal order cannot be defended as the Gollector rightly says that the rent 
case did not bring directly in issue the right of the minor proprietor* 
I also think that the neglect to appeal may be condoned. Khushi Earn 
who is illegitimate, appears to have no friends and I think it is a case 
in which the neglect to appeal within the period of limitation may be 
condoned. I consider that the order striking ofi Ehushi Eam^s name 
cannot be held to be followed rightly from the order dismissing his suit 
for rent. I, therefore, recommend that the order be set aside. 

IN THE COUET OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side. Revenue. 

No. 45 of 1928-29. (Decided on 15-1-1930.) 

Townsend, F. O. 

SuNUEE Das and others Appellants 

Versi^s 

Mehr Shah & Nue Shah Respondents. 

Punjab Land Revenue Act, S. 31 (2) (b)— -entries in Administration 
Papers. 



Held that entries made in the Administration Papers at a particular 
settlement but not repealed at the following settlement should not be incorpora- 
ted in the records prepared at a settlement of a later date. 130 P,E, 1907 
referred. 

Appeal from the order of the Commissioner of the Multan Division. 

ORDER. 

While attesting the loajib'-tbharz or statement of customs respecting 
rights and liabilities in the estate of Tiitwala in Tahsil and District 
Montgomery under S. 31 (2) (6) of the Land Revenue Act, Malik Abdul Haq, 
the Collector, wrote as follows 

‘‘No copy of the wajib-uharz of this estate is traceable in respect 
of the settlement of 1872, Counsel for the proprietors has put in a copy 
of their statements which contravene the provisions of Ss. 63 and 109 
of the Tenancy Act. It is therefore against law to give effect to these 
statements that the tenants are not entitled to plant trees and to sink wells. 
The question before me at present is about the right of ownership in trees. 
^ no authority or settlement record is forthcoming regarding this point, 
and.. there is a difference of opinion between the landlords and their 


miNDAR DAS V. MEHR SHAH & HUE. SHAH . . . ^ 

+ Tif> custom can be considered to have been established or attested 

To tbe ^prie.Libr.»P.c.«l.re« A. entry *»»ld be ».ae m .be 

.be. erder .0 Ibe 

Before him a copy el Ibe of eettleme.t w» pr.dnoed. 

The Commissioner wrote as follows : . i ramfo. Af the pro- 

■•The wirnbore of 1312 eon.ame tbe sla.emen s ef to Pfo 

prietorsneryelUe of to .enan.e, ehewing, fo ‘ 

ocmpepey ttpanle c.nnot cut trees rt.ndmg en .be tod w.tbon. 

permission of the proprietors* «roa -nftf rp^neated 

It is true that this stipulation in the wajib-ul ar. . _j„]Ktg At 
in that of 1896-97, but that cannot extinguish the^ ?^'‘the tenants have 

the same time there is no mention _ anywhere that the ten 

unrestricted power in the matter of trees • j o^vffjna aside 

The Commissioner, therefore, accepted the appeal, and set g 
the clctor’s order, directed, that the entries in the 
1872 should be rrpeated in that of the present settlement. 


“Drakhtau maujnda ko muzarian ba-ikhtiar khud drau 

sakte sirf waste alat kasha warzi ^ "ity iyar 

ainda badun marzi malikan ke lagane 

nahinhai. Agar badun marzi malikan lagawen to waqt bedak i 
ke drakht malkiyat malikin honge. Kuchh bag mozarian nisbat khud rai 




nahin hoga. Basharah maujuda ke amal hoga. 

Against that order the tenants have a; 
day heard counsel for them and for the ; 

opinion that the Commissioner’s c — 

of 1 872 was made the older Tenancy Act of 1868 was 

consideiably less favourable to tenants in 1 

in which are included trees under S. A „ 

Tenancy Act, than the later Tenancy Act of 1887. Puranv. 
is relevant. But what is of more importance is 
experienced settlement officer of 1892‘ 
did not repeat the entry of 1872 in his settlement records, 
opinion, be extremely dangerous for us 
our revenue records any statements as 1 
landlords and tenants without the fullest 31 
Tenancy Act is of importance. I therefore se 
order. But I cannot let the order of the Col 
wrote as follows : 

* It appears that the tenants are not paying anythin 
in respect of trees. An entry should be made in the 
village accordingly.’’ 

(1) 130 P,R, 1907. 


appealed to me, and 1 nave co- 
respondents (landlords). I am of 
order cannot stand. When the settlement 

■ — ! in force, and it was 

■ t the matter of improvements, 
(19) explanation (c) of the present 

iifamuon (1) 
that the very 
■99 Mr. (now Sir) Patrick Pagan 
It would, in my 
to incorporate now in 
the rights in trees of 
ification. S. 109 of the 


8 
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lider tliafc Mr. Pagan was much , wiser in not saying anj 
n the matter, and I order, accepting the appeal, tha 
2 of this village should be entirely silent on this point. A 
Parties to bear their own costs in my Court. 

Appeal accepted. 


Muhammad Masdd and others Petitioners 

Versus 

SeivlOBKAN Lai «the« 

Punjal. La»a Re«nue A«, S. 117 (2) (a)-Pr™e.d».S, before lb. 
Revenue Officer— injunction, if can be granted. , 

No iniunction can be issued to the Revenue Officer before whom the 
wiWon oioceedings are pending, S. 117 (2) (d), Land Revenue Act,_ being 
aannlicable to the case. Where it is common ground that the parties are 
SLrsin the property and there is no dispute about _ the shares to 
srhich they are entitled, the partition proceedings, if carried out, are 
Jelv to disturb the status quo, and no adequate ground has been shown, 

* Ini^cim should he issued against the proceedings before the Revenue 

Iffioer. 

Civil Revision for stay of partition proceedings. 

Petitioners: — by Mr. Azim Ullah. _ 

Respondents.— hy Messrs. Badri Das and Balwant Rai. 

. , • JUDQ-MENT. 

V not seriously disputed that nO injunction can he issued 

to" the Revere Officer before whom the partition proceedings are pend- 

•no- S 117 (2) (d), Land Eevenae Act, being inapplicable to this 
LsL If any authority on the subject is needed, I would refer to 
Malik Sahara Khan ®. Ah^nad Khan (l). The learned couosel for 
the applicants however prays that an injunction be issued to the 
respondents restraining them from prosecuting the partition proceedings. 

Now, it is common ground that the parties are co-sharers in 
the property and there is no dispute about the shares to which 
they are entitled. The only bone of contention is whether the res- 
pondents should be allowed to keep the property which is in their 
possession. It is conceded that the partition proceedings, if earned 
out, are not likely to disturb the status quo, and no adequate ground 
has been shown why I should stay the proceedings before the Eeve- 

nue Officer. ^ 

Tbe application accordingly dismissed. 

Application dismissed^ 


QUTAB-XJD-DIN t;. SHIBBtF 9 

m THE OOIJRT OE THE EINANGIAL COMMISSIONER OE THE , 

PUNJAB.- 

Appellate Side '■ Revenue. 

No. 8 of 1928- 29, (Decided on 6-2-1930)^ 

Towns endj F» Q. 

QaTAB'UD-DiN and others , Appellants 

Versus 

Shibbu and others . Eespondents^ 

Tenancy Act, S. S-'^infeiior ■-proprialoF'*--recogiiit!oe, of— 
ad visiMIity of , giving Righef; status. Ilian that claimed. 

Held, that a class of cultivator known as inferior proprietor’ is not recogniz- 
ed in the Tenancy Act, though it is in the Revenue Act. Held further 

that a tenant should not be awarded a higher status than he hiinself claims. 

Appeal from the order of Commissioner of Jiillimdiir Division. 

ORDER. 

I heard Mr. Niaz Muhammad, Advocate, for landiords-appeilants 
and Diwaii Mehr Ohand for tenants-respondents a few days ago. I 
now write my order. 

The facts are given in the orders of the original and the appellate 
Courts, I consider that the trial Court was right and the Commissioner 
wrong. The former held that the tenants held under S. 5 ( l) (d) of the 
Tenancy Act. The Commissioner held that they were a ‘‘sort of inferior 
proprietor/' Suoli a class of cultivator is not recognized in the Tenancy 
Act, though it is in the Land Revenue Act. But here we are concerned 
with the former, not the latter Act . 

Para 181 of the 3ettlamaat Manual is in point : and Kartar Singh 
and another v. Paran (l) though the facts are different to those of the 
present case, is not altogether irrelevant. 

The Commissioner by order dated 7th September 1848 ordered that the 
knd should be held free of land revenue by the predecessors-io title of the 
present tenants for their lives. -The Settlement Officer of 1884 in his order 
dated January 3, 1884, directed that settlement should be made with the 
heirs of the muaddars. The laud thus then ceased to be muafi. In the same 
order it was directed that the tenant should ! pay rent to^the owners to the 
amount of Rs, 5, This amount was apparently to be paid out of the land 
revenue. It is a pity the intention ■ of the order was not made clear. 
It is, however, obvious that after 1884 at any rate the tenants had ceased 
to be muafidars of the land. 

In the revenue records how this land is entered in the column of 
ownership as “shamilat deh*' and in the same column the present tenants or 
their predecessors- in-tide, are entered as “malguzars." This entry obviously 
was made following the order of J anuary 3, 1884. The same tenants are 
however, also now shown in the tenancy *Golama as ‘^ocoupanoy tenants*^ 

■ (3j S R R. 1908 (Rev.) 



,deq.ua»tely dealt withi 
ing the Oommissioner^s order 
Assistant Collector, dated 
, that enhancemeat should 


oolifi?®' Ml fisasat coiiMissioNEa or 

PUNJAB. 

Revisioa Side 1929-30. (Decided on 23-4-19 

Townsend, F*G. 

Dhai^i Rak and others 

Versus 

GOSHAUN « .. 

Punjab Land Revenue Act, S. 16-Revision 

menl by Appellate Court-interference ^ 

mere the judgment of the ippellate 0°^^ wa| 
did not discuss any of the grounds of ^peal, J 

was interfered with on revision and the case ^ 

Court to re-hear the case and to write a full l^gmeu . 

Oase forwarded by the qommissioner of Jullund 

the’reaioim ki^^A in hk teferent^. 


Revenue. 


Applicants 


Other Stde^ 
perfunctory judg- 







DHANI EAM r. GOSH AUK 
Pdbrairy, 19W, I ajoapfc this revision, eatioel tta 
appeal dated 17tli September, 1929, and direct hir 
having given the parties another opportnnity of 
before him. He should then -write a full jndgmen 
grounds of appeal, and arriving at a definite findii 
judgment of 17th September, 1929 is, as Ocmmis 
I add the words “to a degree.” 

Parties may pay their own costs in Oommiss 
far as the present revisions are concerned. 
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IN THE COTJET OP THE FINANCIAL COMMISSION EB OP THE 

PUNJAB. 

* , Bevenue. 

Appellate Side 

No, 4 of 1928-29, (Decided oe 25-4-1980.; 

Towns end^i F* C, 

T> Defendants- Appellants 

Bhagwana and. otners 

Vers ns 

Mehb Ghakd aad otkers Respondents. 

(i) Punjab Tenancy Act, 24 and 88-suit for enhancement of 

rent — ^ali landlords may not join in. 

Where the eldest of three brothers who managed the property hronght 

tie other two who were in serTice at a great distance from the Oomt 3 P.R. 

1908 (Bev.) fol. .. r . 

(ii) Punjab Tenancy Act, Ss. 2S 24, -enhancement of renh~ 

occupancy tcnsint undci' S. 5 (1) . i t 

Heldjthatinthecase of occupancy tenants under S. ( ) (a) ren can e 

enhanced to the extent of 0-2-0 in the rupee oi the land revenue. ^ 

(iii) Punjab Tenancy Act, Ss. 70 and 80—compensation, detemma- 
tion of is compulsory. 

S.I4, ttat a. p,o™ion, o. a 70 «• '“fS “ L ’“5?°!:' 

:2;™Lf»t.‘gr ijr, c«„« . 4 , 0 .=. be «- 

manded oa appeal for such, adjadicacion. ^ ^ 

„ Appeal against the order of Oommissioner, Jollnndur Division. 

■li'i- ORDER. 

. ihia to a simple enough enhancement of nent ease. There is 
menf between" the 5kWoWer Courts that the tenants-appeUanta hold 
under S. 5 (l) W of the Tenancy Act. The trial Court, for no veiy obvi 
ons reasons, ordered that no eahaucement of rent was aninissib e, a - 

though the law says it oan be enhaocad up to 0-2-0 la the rupee of the 
land revenue- That amount the Commissioner ordered : and rightly, i e 

enhancement is very small. 

Eollowing P.E. (Revenue) 3 of 1903, 1 hold that it was unnecessary 
for.ua.. laudlord. t.i.i»ina6.at. lI«hrrCh.Bd. tt. .ld«.t br»th.r, 
U. th, pr.,.rt, br.»,bt il. I'b. .th.r bro.h,.P wh. .r, 

jofot owner, with Mm ... in ..rvic. .t Delii, Oommi.m.ner ».y.. In 
the circumstances it would be unreasonable to ask them aU to join this 

Dnfortunately the question of compensation has been inadequately 
dealt with, and the compulsory provisions of S* 70 of the 1 enancy Act 
overlooked. The trial Court, it is true, formed an issue on the point but 
ved at no decisive conclusion on it, as it held that ho enhancement 
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was called for- I’he Oommissioner found that enhanoemeat was justified, 
but overlooked the question of compensation, it must now be enquired 
into. 

I therefore, dismiss the appeal on the question of enhancement, agree- 
ing as I do with Oommissioner on the point. But I accept the appeal 
on”the question of compensation due to tenants on aooonnt of this enhance- 
ment : S. 70 of the Tenancy Act. The Commissioner will kindly direct 
the Collector of Hoshiarpur to arrive at a definite finding as to what, 
if any, compensation is due to the tenant for this enhancement. The 
Collector can either do this himself or through an Assistant Colleellor, 
first ffrade. The finding on the matter will be sahject to appeal under 
the ordinary rules. AppealparUy accepted 

Appeal accepted in part. No order as to costs 

IN THE OOIJBT OF THE EINANOTAL COMMISSIONEE OF THE 

PUNJAB. ' 

Appellate Side ' 

No. 37 oi 1929-30. (Decided on. 25-4-1930), 

Calvert, 

Sobbdar-Major Sbwa Singh Appellant 

Verstbs 

Ohanan Singh Respondent. 

Lambardar— hereditary claim— seven years’ service ending with 
dismissal— Land Revenue Rules, rule 17 (1)— para 455 of the Colony 
Manual— Collector’s discretion. 

Held (i) that seven years’ service as a Lambardar,’ after first appointment 
ending v,ritli dismissal, is not sufiioiaiit to establish hereditary claims; 

(ii) that under Hale 17 A) in the case of Govariimeii' property, it is not 
bindiny on the Collector to follow hereditary claims and that para 4.56 of 
Oolony^Manual is not a rule under the Land Eevenuo Act, and cannot set aside 
rule 17 ( 1 ) framed under that Act, for para 466 merely states the practice; and 

(iii) that the Collector should be given a free hand to appoint the best 
man available. 

Appeal from the order of the Oommissioner of Multan Division, 

ORDER. 

The facts of this case appear to he th.at a Lambardar, Subedar 
Hira Singb, was dismissed from bis post on account of having 
committed perjury in a criminal case. He was first convicted of 
the offence but on a retrial was discharged. The question of 
his dismissal is not before mo. The Oollector appointed Subedar-Major 
Sewa Singh as Lambardar in succession. The Oommissioner on appeal 
held, in his order dated 14th October 1929, that the offence for which the 
late Lambardar was dismissed was not such as to disqualify his son, who 
vT’Ould not likely be under his father’s influence, and he accepted the appeal 
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of o wn SiBgli, son of the dismissed Lambardar and appointed hrm 
Lamba^dar^^. to be taken Is that the dismissed Lambard« was the 

St s to this ohak on colonization ; this was about 1922, and he 

n ■ -AYiAr seems to have considered that seven years service ending 
Oommissi fSHent to establish hereditary claims for all times ; 

,ria. disn.3.^ ( , ,, Hi, i, .tui the P»- 

p.rty of Gov«t, .t « ^ , „I, „a„ tbo Load 

fry oloim. !?•»■ «6 •* ‘k» „ (yfraaed ondo- tt.t Act. 

Reyenoe Act, ta , practice. I do not -wish here to go into the 

Para 465 merely sta . . . p,rpn of the hereditary element into colony 

principles goyernmg the ..^te.dnoto?a^«t^^^^ 

lambardaries ; snfficiont to establish hereditary 


liscretion and I do not think this was a 
ild have been interfered with. The 
in that Subedar-Major Sewa Singh was 
learned Commissioner does not dispute 
a free hand to appoint the best man 


’ THE FINANCIAL COMMISSIONES 
OF THE PUNJAB. 

Eevenue. 

,9 SO. (Decided on 28-4-1930). 
snd and Calvert, F. Os. 


Eevision Side 


Aw^icant 


MsT, SHARA.E'AN 


Versus 


Other side. 

and 10— (Punjab Colony 


MST. SHABAPAN v. IMAM IB 

tlie circumstances Mst. SHarafan, the wMow, must succeed in preference to I? 
whose grandfather and the original grantee’s father was the same person, for 
the rule is that the relations of the first grantee should be exhausted before others 
descended from a common ancestor should he considered. 

Ee vision from the order of the Commissioner of the Bawalpindi 
Division, 

OEDER. 

As there appeared reason to believe that the facts of this case were 
not fully covered by the Act or Eules, both financial Commissioners have 
heard it together. 

The facts are simple. The following table will make them 
clear : — 

J" awaya 

f — : 

Sajawal — Mst. SharAfan 

I 

Allah Bakhsh-^Mst, Ghuiam Fat ima. 

! 

One daughter, 

Sajawal was the original grantee of a horse-breeding grant in the 
Sargodha Colony: under the terms of the sanad’of occupancy righh succes- 
sion was to follow the Rules of Primogeniture append^ed as a schedule to 
the deed of grant. These are printed on pages 187— 40 of the Punjab 
Colony Manual, Volume II (Revised Edit ion In accordance with these 
rules, on the death of Sajawal the grant passed to his son, Allah Bakhsh, 
and on his death to his wife Ghuiam Fatima, On her being married to 
Imam her tenancy was determined, and the question before us is that of 
the succession to the tenancy. In a somewhat similar case, a former Finan- 
cial Commissioner, Mr. Barron, had decided that the relations of the first 
grantee should be exhausted before others descended from^a common ances- 
tor should be considered. The Collector was of opinion that this decision 
should not be followed. He rightly held that there were no descendants 
as defined in the Rules of Primogeniture, and then decided that, as rule 9 
was of no help, the tenancy should, under rule 10 pass, to Imam. He ap- 
pears to have overlooked the fact that rule 10 only applies where “there 
has been no predecessor in the tenancy.^’ In th s case bolh, Allah Bakhsh 
and Sajawal had preceded Mst. Ghuiam Fatima in the tenancy. Therefore 
under the rule Imam cannot succeed. 

Rule 9 prescribes the order of succession amongst descendants of 
predecessors in the tenancy, it does not allow succession to descendants of a 
common ancestor when tlfat common ancestor had not held the 
tenancy. 


_ 1 

Bahawal 

i 

Imam 



Oommon Ancestor 


Allah Ditta 


Khiida Bakhsh, 


Shukar Din. 

The original grantee was Mir Dad, liia son in course of time succeed- 
ed Mm and died leaving a son, Shukar Din, a widow Talia Bibi, and 
daughters. Shukar Din succeeded and later died without leaving issue or 
widow. Khuda Bakhsh claimed but the succession was decided in favour 
of Msi Talia Bibi^as it was held that rule 10 could not apply, and that 
while rule 9 did not strictly apply, it was the only guide left, and the “motive 
underlying that rule appears to be that descendants of actual predecessors 
in the tenancy liave to be provided for before we go outside the line in 
the family which they represent. It is only in the event of the entire 

failure of the pj St holder s line of descent that we go outside to the next 

senior line, ’ 

In this case, the decision, therefore, went in favour of Mst. Talia Bibi. 
This decision both Collector and Oommmissioner havo refused so follow. 
But, as has, been stated, their finding in favour of Imam under rule 10 
(’a.-nnofe be upheld, as that rule does not apply to the facts in issue. 


Application accepted. 
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IN' tee einangial commissioner 

OF THE EENJAB. ' 

' . Appellate. Revenue 

No. 17 of 1929-rO. (Decided* db 28-44930) 

Toivnsend and Calvert, F, Cs, 

Said Khan. ^ Appellant, 

Versus 

'.LalKhan* ' Respondent 

Punjab Laud Revenue Rule 17 ( 1 ) and (2) — Lambardar — ap- 
pointment — colony village' — principles to be ' applied — speculative nature 
of — appoinlments— 'dismissal of father. . 

Held, that mere reiationsliip should notprovide a reason for introducing into 
a colony village as Lambardar a stranger from another tract altogether, especially 
when that stranger, (except for a gift privately arranged for the purpose) would not 
have been a land-holder in the village. Held further, that the first appoinments to 
the posts of Headmen, in colony village, must be somewhat speculative, and, 
where the first holder or his direct descendant proves unsuitable, the post may 
similaidy be taken from the family and given to other colonists in the village. 
Held also, that the rule of depriving the family of a dismissed Lambardar of the 
right to succeed to lambardari, in cases where the fault is serious enough to 
justify the steps, may be followed under similar circumstances in the colonies, 
where the post is not an old one and where the family has failed to produce a 
satisfactory suCv:essor. 

Appeal from the order of the Ooinmissiouer, Multan Division, 

ORDER. 

As this case raised the important point as to the stage at which and 
the degree in which the hereditary principle should be introduced into the 
succession to lambardaries in colonies, it has been heard by both Financial 
Commissioners sitting together. 

Dnder Land Revenue Rule 17 (^) it is prescribed that where an estate 
is owned chie^fly or altogether by (jf-overnment, the successor to the office of 
headman shall be selected without regard to hereditary claims. In other 
cases, under part [ii) of the same rule, the nearest eligible heir is to be 
appointed. 

Ordin^ily, a colony village begins with the land wholly owned by 
Goveriimeat, and the colonists being first tenants-at-will and later occu- 
pancy tenants, only begin to become proprietors as they acquire these rights 
by purchase, There is thus a transition from the stage governed by sub- 
clause ^i) to that dealt with in {ii), and, in this transitional stage, the 
hereditable character of the succession to posts of lambardar is a question 
of some difficulty. 

In the case before us, one Sadiq was appointed original lambardar on 
probation sometime about the beginning of colonization ; he was confirmed 
in 1907 and was succeeded by bis son, Palah Sher, in 1919. The latter 
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. minor ontil stordy betee 1921, when ho atenissed. l'» filUbe 
,.cnncy, the Clloolor oppomtod th. boot “.di oto ^ono 

Biloch, for roMOns contained in hm order, d. ^ b ^ ^ 

Commiuioner. on appeal, in hie order, ^a «1 f " ^ 1 ^ j, 

oonaider, that the hetedilary principle should apply by ytr™ 

(a), and held that there was net snefioient ground for neg ee in 

of close relationship. ^ 4 .v,oiv ihp, ori<yitial lambardar 

Tte person thus elected was the brother Chak or 

J Tjft «rac; not a colonist m tnis onaiv ui 

•and uncle of the one dismissed* He _ . . , i -uxa Konie was; 

even in this cotony ^ “ rrharacquked Tfew acres by purchase 

after the dismissal of his nephew, _ 

in auction, of which he will remain enan u ^ 

in full (S. 15, Colonization of Government La dismissal 

been “ given ” a half-square by the d«ed 

in order to enable him to qualify as a lambardar ^ 

Apart from this gift, he would not have been qu hfied^ '“^^Hfication 
ment, and even with it, it will be seen t a ® ^ ^ foisted upon 

of personal influence in the estate. He was a 

the estate simply in order to satisfy the c aim ° ^ regarded by the 

in the estate others holding original grants who were regarded 

Collector as fit for the post. , . ia nrovide a reason 

We are of opinion that mere ^^^stranger from another 

for introducing into a colony village as lambardar a ^ 

tract altogether, especially when that stranger, 

arranged for the purpose) would not have been a the 

Tb. Lmburduc fc .0 b. d" 1 

estate, and although,, cases may occur where the deviously 

burfur muy cuccd to ,bc Icmburduri, ‘1°'^ 

lived i. the estulc, mere rclutl.u.hip *•“>'1 «“ VlTe t« “ mb.rd»^ 

wh,ulheclcimu»tba.««ti»bcrit.dth. 

Tb, d,a. .pp.fu.„,ut3 .0 PCS., of 
be somewhat speculative, andwheiet » 

proves unsuitable, the post may “ ^3 apt to lack 

given to ofter ^ t^ensure early consolidation of interests 

homogeneity, and it is imp settled village, the heirs to any land- 

amongst the residents ; in ^ ^ tl^e hereditary princi- 

holders are usually to be found within the estate, an 
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held that, where the fault is sufficiently serious to justify this step, the 
family may be deprived of the post ; in the colonies, there need be less 
hesitation in passing over the claims of the family, ^J^here the post is not 
an old one and where the family has failed to produce a satisfactory 

We are of opinion that the Collector was correct in selecting the best 
man from amongst the colonists in the village, and that it was mistake 
to consider that the hereditary principle necessitated the introduction ot a 
stranger from another district, who, but for a special gift, would not even 
have been a landholder in the estate. We, therefore, accept this appeal, 
set aside the order of the learned Oommissioner, and restore that of the 
Collector, appointing Said, Biloch, as lambardar in place of Palak Shei, 

dismissed. Appeal accepted. 


Civil. 


Appellants 


LAHORE HIGH COURT, 

Appellate 

No, 96 of 1926. (Decided on 22-5-1930). 

Broadway and Otirrie, JJ- 
Nizam Din and others ••• •• 

Versus „ , . 

„ . . Respondent. 

Mst. WazieBegam •• •• .. 

Punjab Tenancy Act, S. 59 ( 4 )--death of occupancy tenant with- 

out heirs— right of landlord, , t i 

Held that the interest of the mortgagee be no greater or last no longei 

it, evenaough the mortgage was made with the landlord s know ec ge. 

Second appeal from the decree of District Judge, Jullundur. 

Appellants ' — by Mr. Badri Das. ■ . , 

Respondent Mr. Zafarulla Khan Ghaudhri. 

JUDGMENT. 

Broadway, J.-On 14th September, 1908, one Mahiya, an occupancy 
tenant, resident of Dhogri in the tahsil and district of Jullundur, e^e^ed 
a mortgage in favour of one Shahab Din for Rs. 90 

ct his holding. On ist September. 1909, the said Mahiya mortgaged 
of his ocpsoc, holdU* for Bs 99-8.0 «d 

later on 29th April, 1912, the same land was further mortgaged for a 
snm ofRs. 400 in all. On 11 th June, 1910, Mahiya mortgaged another 
portion of his holding to Nabi Bakhsh for Rs. 160, . 

June 1916 he executed a mortgage of another portion of his holdmg m 
Ivour of Ali Bakhsh for Rs. 500. On 10th November 19n this same 
, Mahiya executed a deed i» favour of the landlord, Mst. Wazir Begam, 

, ' ,>;# ^ 



instituted the present suit, claiming possession of the land mortgaged as 
above stated, on the ground that the ocoiipaiicy teTiano 7 y^ had become 
extinguished. The trial Court settled the following issues : 

L Does the former suit bar the present suit ? 

2. Does the mortgage become extinct by reason of the death cf 
Mahiya without any heir and can the plaintiff claim the land without 
paying the mortgage-money ? 

B, Did plaintiff or her husband acquiesce in the alienation, and if so, 
what is its effect on the case? 

4. Has the plaintiff got a right to sue? 

5. To what relief is the plaintiff entitled ? 

He finally granted the plaintiff a decree on the basis of Mer Khan 
V. Pir Bakhsh (l) and Narindar Singh v, Lehna Singh (2', holding that 
the former suit was no bar to the present one and whether there had 
( r had not been acquiescence it was immateidal, inasmuch as the occupancy 
tenancy had become extinct by operation of law and the landlord 
for that reason become entitled to possession of the land in question 
free from all encumbrances. Against this decree, the mortgagees preferred 
an appeal to the District Court. This appeal proved unsuccessful as 
the learned pistriot Judge considered that Navindar Singh v, Lehna 

^'Hhis ’Court in second On thW behalf, Mr. • Badri Das has 
contended that the view taken by the lower Courts is incorrect. He has 
^urged that on the death of Mahiya all that the landlord was entitled to 
was the right, title and interest of the deceased Mahiya as they existed 
on the death of Mahiya but as the mortgages were subsisting mortgages 
up to Mahiya^s demise +he landlord took the land subject to all these 
mortgages. In Narindar Singh v. Lehna Singh f2} it was held by the 
Financial Commissioner, the Hon'ble Mr. C.L. Tupper, OH.l.. that the 
interest of the mortgagee can be no greater or last longer than that of 
the mortgagor and that the mortgagor's interest having come wholly to an 
end by reason of his death without heirs, the mortgagee's interest 
ceased with it, even thougli the mortgage was made with tbe landlord's 
knowledge. This view of the law has not been different from as far 
as I know and appears to me to be in accordance with the provisions 
of the Punjab Tenancy Act, . 59 of that Act deals with the 

devolution of a right,’ Qf’i||0i2%^|i.cy and in "stib'Cl. ^4) it has 

been ^ enacted , th^. .d^oa^d^tenant has left, no,; ^suoh persoif^ 

:'(1) 79 ^ ' 

: (2i‘ 6 P3. i90i.:fe©4'? ^ ' % 4 ' 
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n,, mentioned in sub-section (l) on whom his right of occupancy may 
devolve under that sab-section, the right shall be extinguished. ^ 
tome that all that Mahiya mortgaged was his interest m the a 

waa in — Xt 

the navment of the moneys borrowed under the moitgages. 

m e.n.e .0 .. .Hon » 

r;' r r ..a 

Tenancy b.eomee entinsaiehed Under thee, eitcnmeiancen, 
rrT.pinL X vierv taken by .be lower Courts is e.rree. 

and I would, therefore, dismiss the appeal With co&tb. 

agree. ' 

m THE COURT OP THE PINANOIAL COMMISSIONER OP THE 

PUNJAB. 

Bevision Side 

No, IBS of 1S29-30, (Decided on 18* rl93U.| 
if. Calvert^ F.G, 

Sardar BdhacUr Gaptain Lakha Singh and otkers 

' Versus ^ ■■ 

no illegality • . . , 

Eeviaion Spinet the order ^o^^Ccmmisskner, Mul^ Divmwn. 

ThiQ is before me on the revision side and the legality of the order 
of the Colonixation'.Officer is not contested. In the grounds of appeal before 
thP Oommissioner, it is admitted that the rent, was not paid and it is no 
denied that, in default of payment of rent, the Golleotor has powers o 
order resumption of the tenancy. On the revision side, I am not concerne , 
with matters of discretion or acts of grace. There was nothing illega m 
the order passed and so this application is 



PUNJAB CASE-LAW, PART 0. [1930]. 
lURT OE THE EINAN DIAL COMMISSIONER OF THE 
PUNJAB. 

^ ; Eeveaue. ' 

No. 205 of 1929-SO. (Decided on 26-10-1930). 

Townsend, F.O, 

Applicant 

Versus 

Other . i 

Patwaris—not Government servants— their dissmissal— Civil 

Service Rides. . i. , 

Held, that patwaris are not Government servants, and, therefore, the usual 
rule that those servants should retire at 60 years of age, if mmistenal servants, 

and at 55, if non-ministeyial, does not apply to them; nor do the Civil Services 

Classification, Control and Appeal Rules apply to them; those rules do not govern 
the case of any person, for whose appointment and conditions of employment 
special provision is made by or under any law for the time being m force 
Such special provision exists for patwaris in the rules relating to them made 
under Ss 28 and 29 of the Land Revenue Act. The Patwaris, if physic^ly and 
mentally fit for their work, should be retained in service, whatever E^eirage. 
Once a man has shown signs that he is obviously failing in any way, he should 
be retired without hesitation ; but tiU such time he should be kept in service. 

ORDER. 

Nanak Chand, a patwari of the Shamundri tahsil of Ly allpur, was 
directed to retire by the Collector with effect from March 30th, 1930. He 
was then sixty years of age; and, in the previous June, the Tahsildar had 
reported he was efficient. JSi#age and the wish to make room for junior 
candidates were the reasons animating the Collect or in passing his order. 
It was not contended that the patwari, whose record was average, was 
inefBcient. • 

He appealed to the Commissioner against the order of retirement, 


NAXAE OilAND 


Crowd 




daman u.PHERTJ shah. 

relating to them made u„ 

Of those rules, No. 15 is 

is permanently 

fliloiently performing his duties, he 

nothing is said regi 

to a Oollector’s desire, as in this case, to 

The rule should he interpreted as mean - 
and mentally fit for their worh, should be 
Once a'man has shown signs that 

retired without hesitation , 


under Ss. 28 and 29 of the 1 -ana 
relevant. It runs as follows : 

incapacitated by disease or 
shall be dismissed... 

;arding the 


in tlie tales 
Revenue Act, 

Wlien ^ patwati 

infirmity it om ~ 

This, and this alone, governs the case 

retirement of patwaris owing 
make room for junior candidates. 
in« that patwaris, if physically 
retained in service, whatever their age^ 
he is obviously failing in any way he should he 

principle now laid down, be retired. ^ Application accepted, 

IN THE OOUaT OF THE^FINANOIAL COMMISSIONER OF 

Eevenne. 

Revision Side loan’t 

No. 36 of 1930-31. (tiedded on 28-11-1930). 

Townsend, F.G, Applicants 

Daman and others 

Other side- 

„6_Partiao. proceeding, 

P„„inbLana R.v»«e AC fe i m and l ^ 


-area near abadi— 

larties who were absent. ‘ 

Case forwarded by the Commissioner of Lahore. 

ORDER* 

p.r the mreone 8i»e« *>? 

aotedKe^W U, i“ leer: 

->»• r r 

...eemed J 

“rS'e'rr oJ periiL. eioM b, lonoed in a. P— 
.n. =i,...->old«rs. b, the Assistant Collector himself. Q«ro on oe. 


Revision accepted 




The order of the Comtnissiouer, reierrea to aoove, is as louows 

This was an application for partition of two fields. The 
proprietorship of the two fields is difierent. Phern Shah 
was applicant and Daman and his three brothers (sons of 
Sawan) were the defendants. An objection was raised on behalf of the 

sons of Sawan that, as the two fields were not in the same Khewai, 
there should be t.vo applications for partition. Out of Sawan’s sons, 
only one, Padhn, appeared and later on, he agreed to the two fields 
being partitioned together. The other sons of Sawan were not consulted 
on this point. When the case was taken up by the Assistant Collector, 
lat grade, for framina a mode of partition, Hans Eaj was present on 
behalf of Pheru Shah, while out of the other party only Padhu was 
nresent, ..Hans Raj and Padhu agreed that as to the sides on which 
Lob party should geSt-' its share, the questiou should be decided -y 
lots It may be mentioned here that the parties were not entitled 
to au equal area, and thus, ordinarily, andazi should not have 

been resorted to. It may also .Q uoted that the land is near tievi age 
ohadi and the .portion, which adioins the a6adi, is much m ire valuable 

end. On In* Ontnb.n 1029, l.tt «rn 

drawn and the side which was neafe the alwidi fell in the share to be 
given to Pheru Shah, and the Assistant Collector sanctioned the mode 
S p.rtiti.n ..nnrdingl,. The 3.».n. nrt. .vet. n,l pres»t 

that day, apoealed against the order. The other party _ objected that 
one Nanku was also an interested party and he was not included in the 
Ze^r As a matter of fact, Hu the original application for partition 
ZS. given otn 30* Me, 1922. A. tie repnee. nl 

parties^'^^NanaVs uam& added to the partiee,-- though i was n 

ahowtf^'ou the original application.' The Collector ordered that the appeal 
should' be returned and Nanku’s name should be shown as one of 
Lpondents. When the appeal was lodged after the addition of he 
no me of Nanku as one of the respondents, the Collector rejected t e 
;;ral, holding that the appeal had been barred by tune. Considering 
the circumstances, T am of the opinion that such au order was not justified 
hv merits and the period should have been extended in accordance with 
A.,.L -D^i, this was a revenue 



Pinaacial Commissioners with the recommenaanous 
of the t-ffo fieWs should be proceeded with separately, unless each and 
every shareholder agrees to the two fields being partitioned as one unit 
and also that the mode of partition should be framed in the presence of 
all the share-holders, and, if any of them remains absent, then a fair 
mode of the partition should be framed by the Assistaut Collector 
himself and qura andazi should be avoided. Parties informed. 

I have asked the counsel of the parties and they do not wish to 
appear before the Pinanciai Comaaisnoner and wish to have the case 
decided in their absence. 

LATJOEE HIGH OOHET- 

Appellate OiviL 

No, 1438 of 1926. (Decided on 12-6"-1930.) 

Tek Chand and Currie^ 

ShAM Singh and others - Appellants 

Versus 

Amaejit S™.. Respondents. 

Punjab Tenancy Act, ' S. 77 (3) (d)— Whether defendant related 
to deceased tenant — ^jurisdiction of civil Courts, 

S. 77 (3) <’d), does not apply to a suit by the plaintiff as landlord of cer- 
tain land.lafc 9 ly held by a tenant who died lawaris, alleging that the defea- 
daflta without title had taken possession of the land. The bar under cl. (d 
is applicable to those cases only, in which the relationship of landlord anc 
tenant is admitted and the objsob of the suit is to determine the nature o; 
the tenancy. A suit, in which the point for decision is not the nature of thi 
tenancy but whether the defendant is related to the deceased tenant, is cog 
nizable by a Civil Court. 22 P.E. 1894 ; 160 P.R. 1890 Eelied. 


JUDGMENT 

• fekGhand ,!. — ^The plaintiff is admittedly the owner of the land 
in dispute, which was held by one Bhalla as occupancy tenant under hi». 
Bhalla died many years ago and his widow Mst, Jassi succeeded him as 
occupancy tenant for life. On Mst. Jassi’s death in 1919 the defendants, 
claiming to be collateral heirs of Bhalla, took possession of the land and 
got themselves recorded as occupancy tenants under the plainiiff. The 
plaintiff was a minor at that time. He has now attained majority and has 
sued for possession, alleging that the defendants were not related to 
Bhalla deceased, that the land in question was not occupied by the al- 
leged common ancestor, Dharman, and that the defendants were holding 
the land as trespassers. 


26 PUNJAB CASE LAW, PABT-C. [1980.] 

The defendants pleade 1 that they wei'-e collaterals of Blialla and 
entitled to succeed to the tenancy un<^r S. 59, Tenancy Act, They also 
urged that the suit was not cognisEablo by the civil Court under S. 77 
Punjab Tenancy Act. The Courts below have found against the defen- 
dants OB all these points and have decreed the suit. 

Before us an attempt was- made to contest the findings of- the learn- 
ed District Judge that the defendants were not related to Bhalla deceased 
and that the alleged common ancestor hadne'^or occupied the land. But the 
findings of fact recorded by the learned District Judge are based on eviden- 
ce OB the record, and cannot be challenged in second appeal. 

The only question which reciuires decision is whether the dvil Court 
had jurisdiction to entertain and try the suit. In support of liis conten- 
tion thal^ the suit was o'^gnissable by ravenue Courts only, the learned 
counsel for f.he appellants ha i referred us to 01. (d), siib-saction d, S. ^7, 
Punjab Tenancy Act, and the 3 )roviso to that siib-seotion. In my opinion 
these provisions of the law have no application whatever to a case of this 
kind. CL (d), bars the iurisdictlon of civil Courts to take cognizance of 
a tenant to establish a claim to a right of occupancy, .or by a 
landlord to prove that a tenant has not such a right.^^ 

^ It was held in Mewa Singh N'athu (l) and has been settled law 
ever since, that this clause does not apply to a suit by the plaintiff as 
landlord of certain land lately held by a tenant who died lawdris alleg- 
ing that the defendants without title had taken possession of the land 
“as it was not a salt by a landlord to prove that a tenant had not a 
right of occupancyr the plaintiff not alleging or admitting that the defen- 
dant ;.was tenant at all, but on the contrary that he was* a mere tres- 

Conversely, it was laid down in ILazim t?. JETa^ JaZw (2) that a suit 
by a collateral heir of a deceased occupamcy tenant to recover posses-* 
sion of his holding from the landlord on the ground of inheritance is 
quite distinct from a suit covered by this and other sections of the 
Tenancy Act, and is cognizable by a civil Court, it is obvious that the 
bar under oL (d) is applicable to those cases only, in which the relation- 
ship of landlord . and tenant is admitted and the object of the suit- is to 
determine the nature of the tenancy, u e. whether the status of the ten- 
ant falls under Ss. 5. 6, 7 or 8 of the Ack In a suit like the one befoiie 
us, the pCint for decision is not the nature of the tenancy, but whether 
the defendant is related to the deceased tenant, and, if so, whether their 
common ancestor had occupied the land. If these questions of fd.Gt are 
establishech the claimant ipso facto siiooeeds to the occupancy tenancy. 
But if they aarO decided against him, he is not a tenant at all* 

■ This position has been seriously questioned before us and coun- 
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sel !ias not attempted to argue t'h%¥^azira v. Harjaiu (2) and Mewa 
Singh v. Nathu (l) were wrongly decided. He lias argued that the 
proviso to sub' section (3), wliioli was enacted by Punjab Act 3 of 1912, 
has made a change in the law. A reference to the wording of the 

proviso, however, shows that all it lays down is that where in a suit 

cognizably by and instituted in a civil Oourfc it becomes necessary to 
decide any matter which can under the sub -section be heard and deter- 
mine,d only by a Revenue Court, the civil Court shall endorse upon the 
plaint the nature of the matter fox decision and return the plaint 
fox presentation to the OolleclorV^ * . The practical effect of 

the proviso is that, whereas before its enactment civil Courts 

were prohibited from trying those suits only in which the ques- 
tion. raised in the plaint ex facie fell within one or ether of the clauses of 
sub-section 8, S. 77, their jurisdiction is nOW barred ,, in those cases 
also in which on the averments in the plaint the suit is properly triable 
by a civil Court, but the deEeidaut’s pleas raise a question which, 
under this sub-section, is to be determined by revenue Courts only. On 
such a plea being raised and the Oourt finding that it has becom^e neces- 
sary to decide it, it must stay its hands and return the plaint for pre- 
sentation to the revenue. Court. In the case before us, neither the plaint 
nor the pleas raise a question falling within Ql. (dj or any other clause 
j>f sub-section 3, S* 77 ; and, therefore, the proviso does not come into 
operation. . . * 

The question of the applicability of the proviso to a case like this 
arose directly in Ghtdam v, Jowalei (3), where Shah Din, J. after discuss- 
ing the previous cases bearing on the point, held that a suit of this 
kind was cognizabie by civil Ooucts. The same view has been taken by 
Broadway and Fforde, JJ., inJaikaran v, N’athu Ram^i4.\^The only case, 
in which a contrary view has b^eu expressed, is a Single Bench de- 
cision of Abdul Raoof, J., in Parabh Dayal v,- MsL Eadho (5). A peru- 
sal of his judgment shows, however, that the learned Judge was in- 
clined to agree with the conclusion of Shah Din, J., but he felt himself 
bound by a previous Division Bench decision of the Chief Court 
reported as Wadhaiva v. Afst Hassi (6). I have examined that ruling 
and with all respect to the learned Judge, feel constrained to say, that 
it was clearly distinguishable from the case before him. In Wadhaioa 
V. 3IsL Bassl (6) certain tenants had been declared to be panahi or 
“protected'" for a term of years before the enactment of the Tenancy Act •; 

(2) 160 P. B. 1890. 

(8) 103 P. E. 1918. 

14) A. L R, 1926 Lah, 338, 

(5) 751,0.818. 

(6) 7BRR, 1915, • ' ^ 





Appeal dismissed, 


IN THE COURT C)E THE FINANCIAL COMMISSIONER OF THE 
M- PUNJAB. 

Revision Side . Revenue, 

No. 155 of 1928-29. (Decided on 5-12-1930). 

Townsend^ F.C* 

HotAli.. ■ .. 

Fcf**«s ; 

. V Am3r Ali Kh^n and others 

Revenue Act, 37- 

Wliere a Ei-waj-i-aui ran as follows 
presence of collaterals, 
judicialdecision some i 
collaterals of the 6th or remoted egrees 
Held that daughter’s sons oug 
and mutation effected in their names. 

Eevision from the order of the Oommissioner of Xiahore- Division, 

ORDEE, 

Lelu and othefs v. Ham Chand and others (l) Eaj Kaur v, Talok 
Singh i2\ MsL Fatima Bibi v. Shah Nawaz (3), Muhammad Hussain v, 
Shern (4) are referred to by Mr. Arjan Deo on the point whether the 
Mwai^i-am applies to both ancestral and self* acquired land. This is the 
•first time the point has been raised. I do not think there is much in it. 

(1) 2BP.E, 1916* ^ 


Other Bide. 

•mutation procediii'6— nature of# 

EUinmai^. ^ ^ ^ 

to'^/'^CoUacterais';'''' ' 

'Married daughters do not inherit in 
This is the general rule, but under the influence of 
people admit that daughter succeeds in preference to 

V 

iht to be given preference to collaterals 
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But m&re relevant is the conoluding part of the reply to question 47 
Of the Biwajli-am of Sialkot. as attested in the 1916 settlement ; the 
land in duestion .vas then in that district. It runs as follows ; 

» Married daughters do not inherit in the presence of oonaterals. 
This is the general rule,. Wt under the influence of 

people admit that daughters succeed in preference to collaterals of 

5th or remote degrees. ’’ t +i,- i 

Now the mutation procedure is, and must be summary. I think, 
civil litigation is certain to follow in this case. But so far as the present 
procedure goes. I find myself ifr,:agte,^«it with the Collector a’ld not 
with the Commissioner. The latter orM t aOte, js muddled ; instead 
of the word “ dismiss ” in the penultimate line of his Ofder, he mean 

to say “accept.” x n 

So I accept this revision , application^ and, ca^cetong the Oom- 

missioner’s order, restore that of the Collector. 

Parties may pay their own costs. „ . . . , 

Revision accepted. 


IN THE OOUET OP THE PfNANOIAIi COMMISSIONER OP THE 

PTJNJB. 

Revision Side; 

No. 222 of 1929-30. (Decided on 6-12-1930). 

Townsend, F* C. 

Chanan Singh and others 


Revenue* 


Applicants 


Versus 


Other side. 


Bishbu Singh and others , o -i £ t i 

Punjab Land Revenue Act, S. 16— no appeal under S. 14 of Land 
Revenue Act posssiUe— grave Financial 

Commissioner to interfere in revision. 

Where no appeal was lodged and no appeal was possible on account 
of nrovisionsof S. 14 of Land Revenue Act, the Financial Commissioner must 
interfere in revision when there is grave miscarriage of justice. 

Case forwarded by the Collector, Jullundhar District, through 
the Commissioner. 

ORDER OP REFERENCE. 

This case has been argued before me by counsel on both 
sides On behalf of the applicant, it is urged that a reference should 
be made to the Financial Commissioner in accordance with the ruling 
pLished in Abdul Saa - UruarJ>ln (l). The grounds urged m 

support of this course are as under: 

(1) 1925 L. L. T, 4 : 1926 P.O.L. 




' ' ' 


PUNJAB CASE-LAW, PAET 0. 5:930.3 

(I'l’that no- appeal was lodged and that no appeal aan now 
be lodged on account ol the provisions of S. of the 
Land Revenue Act, 

(2) that a grave miscarriage of jastioe has taken place and 
and it can only be set right if the financial Commissioner 
permits the entertaining of this application. 

FACTS OF THE CASE. ' " 

■There are- 'two parties to the -suit. Bishen Siagh on one side, 
and Basant Singh, Punan Singh, and Chanan Singh etc. on the other. 
Both parties 'hold' land in village Phatala. Bishen Singh is' the 
owner of 1 - 2 ’kanals oHand, comprising khasra Nos. 4029 and 7563- 
4000, "I. Punan Singh, Basant Singh and Chanan Singh etc.,, also 
own 12 kanals of -land, eompising of khasra Nos, 3100, 3168, 
3103, 3084, 3098, and 3130, Bishen Singh exchanged his 12 kmils as 
mentioned above, with the other party without the omssnt or 
knowledge, of Chanan Singh, Phagan Singh and Bhagat Singh who are 
owners”' of l-3rd of field No. 3100 etc., mentioned above. Quite 
naturally Chanan Singh, Phagan Singh and Bhagat Singh object to this 
exchange, 
answer to 

to this exohauge which came into existence by an 
nth August 1929, without .. even verifying the fact that the 
the active agents of the second party, namely, Brsant Singh and 
Punan Singh are not even in Hissedari kasht of the whole. As a 
matter of fact, the appellants hold ^ 6 kanals out of this 12 kanals 

Siaah hold 7 

kanals saparatety. The exchange entered in favour of Bishen Singh, 
therefore, in so far as the five kanals held by Chanan Singh etc., 
are concerned, is absolutely without any jusfcifioaaon. Chanan Singh 
etc never consented to this exchange and the Assistant Collector had 
ao ’ ground to assume that the interests of Basant Singh and Punan 
Sini'h were not inimical to those of Chanan Singh, Phagan Singh and 
Bharat Singh, The transfer, therefore, must be sat aside. It is 
obvious that I cannot entertain this apilioation unless the Pinancial 
Commissioner’s permission iS obtained for re-opening the whole question. 

My view is that the transfer of the rights of Chanan Siagh, 
tinrl ■RSa.ffat Siugh Without their knovledje or consent, 




present and they hed nob furnished --any 
lued. The Assistant Collector gave effect 

oral agreenisni of 
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dated 21st f ebruary 1930, referred to therein, and- o rder that the previous 
entries as to the ownership of this laud should remain. 



Order accordingly* 


IN THE COUET OE THE FINANCIAL GOMMISSIONBE OF THE 

PEN JAB. 

Revision Side 

No 149 of 1928-29. (Decided on 8-12-1930), 

. ’ • ; '"^7 ' Townsends F. C. 

StJEAm SlN0H • ^ ' , : ' 

''YerMiiSi. 

Crown 

Lambardar^-siiccessioii 
a cl'iinmal case — effect of- 

Held, that the failure to produce a withers in 
applicant’s father had given security, is not sufficient 
appointment asLambardar in succession to his father. 

Revision from the order of the Oommissioner 


Revenue. 


Applicant 


Other Side, 

failure of father to produce a witness in 


ORDER. . - 

i don't think that the failure to produce a witness in a S.^ 498 LP-O. 
casp, for -whom applicant's father had given security, is sufficient warrant 
for his non- appointment as lambardar in succession to his father. The 
latter was dismissed for failing to prdduce the witness, and bis secuiity 
money was confiscated, I think that is sufficient punishment Accordingly, 
I accept the application for revision, and, cancelling Collectors and 
Commissioner’s orders, appoint Surain Singh, applicamf, lambardar, m 
place of his father, Gurdit Singh dismissed-. 

Revision accepted. 

;f i< ' ♦ V '' ^ ' ^ ‘ 

IN THE OOUET OF TH!^ FINANCIAL cbllMISSlOl^EJi d'F TtiE 
. EUNJAB. - 

. „ o-j Eevenue. 

Appoliate bide 

Wa'r« of 192^29-. (Decided on 11-12-193’0.)'' 



PtINJAB CASE-LAW, PART 0. [1930] 

ORDER. 

I wisli tbat in all Za/Zctori oases the contest lay between two such good 

mea as in fhis case. ^ t 

, , Til# faote are given fully ip i^e Collector s and OommiBsionej s orders. 
Tbe only reason that prevented the Oallector appointing Pandit Narain 
Ghaod Zaildar, was that he was an Honorary Magistrate. I agree with the 

Commissioner that the reason is : ifisuffioient. Were I to agree with the 

Collector, my ruling might weR ^ave the lamentable result that in future no 
Honorary Magistrate would ever become a- zaildar. This would, I consider, 
be an imimssible position. Every case must be decided ou its merits. 

‘ v; Accordingly;'! reject the appeal. No costs. , . , j 

Appeal reiectea^ 


Application accepted, 


IN THE COURT OP THE PINANOIAL COMMISSIONER OP THE 

PUNJAB. 

Revenue. 

Revision bide v 

No. 129 of 1929-30. (Decided on 12-12-1930;. 

Townsend, P. 0. 

^ 1 Appeliants 

MsT. DiiiLO and others . , ^ 

„ fide. 



MS1\ MLLO , t?-. KAPtTBA . ' 3B V 

Punjab Tenancy Act, S. 84— failure to write judgment according 
to law — interference oil revision. , 

Where the judgment of the lower Court did not comply with the require* 
merits of law, inasimicli as it did not discuss each of the grounds of appeal, 
held , that the judgment should be set aside on revision, if the matter is not 
clear. 

Oasa forwarded by the Commissioner of Jaliundur Division, with his 
reeommendation, for the orders of the Piaancial Oommissioner. 

REPSRENOE ORDER. 

In the course of partition proceedings, the present plaintiff, Kapmra 
brought a suit for declaration that he has occupancy rights under S. 8 in 
16 kanals 4 marlas of shamilat land in Toka Sahlwin, Hamirpur TahsiL 
His suit is contested by the proprietors of the village. In the revenue 
record the plaintiff is entered as B (4) class tenant paying 2-5ths BataL 
The plaintiff alleges that one Parju Ohamar^ who occupied the land in 
1868, was his grandfather and that Parju though not enter-ed as occupancy 
tenant in the revenue record was entitled to occupancy rights. The defen- 
dants plead that it is doubtful who the original tenant of the land was, 
as be is at one place called Parju Ghamar, while at another time by a 
somewhat different name classed as Majjam, They add that this occupant 
whoever he was, is not proved to be the grandfather of the plaintiff, that 
subsequent to Parju other tenants have cultivated the laud, in fact the 
proprietors themselves cultivated for a time, that oa more than one 
occasion decrees for rent have been obtained against the plaintiff and in 
those suits he did net claim to be occupancy tenant. 

The Revenue Assistant who tried the case fixed only two issues 

(ij Whether the suit was in time ? and, 

(2j Whether the plaintiff was an occupancy tenant under S. 8 ? 

The objection with regard to limitation was dropped leaving only 
rne second issue. ^ Prom the ailegatioUs ahd the pleas it is evident that 
ihe case required the framing of other issues on the points in dispute. 



84 PUNW PAl®-0. [1930]. 

In his jud^antthdCoUeotOT deals wiA a® .oth,er . point exeetpt the 
qaestion of the identity of Parja Ohamar who is shown as a tenant in 
1868. Eyen that point ia.not at all discussed, by him. The judgment 
is aQ‘ exceedingly brief one and it is impossible to say from it whether 
the Collector gave any consideration at all to the case. Seeing that the 
Eeveaue Assistant himself failed to deal with some important pleas raised 
by the defendants, it was inoumbent on the appellate Court to consider 
those points which were made founds of appeal. 

Tor the reason that the case was not properly tried in the first 
court and that it has been very inadequately dealt with in appeal, I refer 
the order of the* Ghlleotor to the Financial Commissioner for revision 
and recommend that it should be returned to he tried de novo. Neither 
party desires to be presented before the Financial Commissioner. 

. — rpjjQ ^elay in the disposal of this application for revision is due 
to the fact that it was fixed for hearing in Eangra district but could not 
be heard there. 

OBDBja. 

• This case has been sent to me for exercise of nay reyisional powers 
with the Commissioner’s reference, dated August 21, 1930, for the reason 
given therein. I have heard counsel for each side. I agree with the 
Commissioner that the Colleotor’s order, dated g3rd July 1929, is exiguous 
to a degree, and cannot be allowed to remain. It does not comply with 
the requirements of the law, in that it does not discuss each of the grounds 
of appeal, and it is to me doubtful, as it was to Commissioner, whether 
lOoUeotor applied his mind to the case to the extent requisite. 

For.&e reasops isi^cess* 

application, and, setting aside all the 
orders that have been passed so far in this case, direct that it should be 
entirely retried ab initio by any qualified Assistant Collector of the Kangra 
District. Application accepted. 

Application accepted. 


IN THE CODRT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB, 

Revision Side. , , Revenue. 

No- 229 of 1927-28. (Decided on 16-12-1930). 

Townsend, F. C.. 

Gajjan Singh Applicant 

Versus 

Ckown Other Side. 

Sufadibdki*^appomtment"^vacancy in the zail. 

*■ Held, tbcMs tiuder the rules a sufedposM is generally filled by a resident' of 
thazail in wMohltob buti they may be relaxed under special 
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Petition for revision from tlie order of the ComniissiOBer hi Amhda 
Division. 

ORDER, 

Gajjan Singh and Sheo Earan present. 

This is an unusual case. I can see no reason cot to accept the con- 
current finding of both Mr, Chandra, the Oolleetor, and Mr- Irving, the 
Oommissioner, that the charges which led to the dismissal of Q-ajjan 
Singh from his sufedposhi and lambardari are false. I, therefore, order his 
re- instatement in both appointments. 

But this would involve some hardship on Sheokatan, who was 
appointed Sufedposh in his place, and is apparently doing well, fortunate- 
ly' a solution to that difficulty offers itself in the fact that another Sufed- 
poshi in the Sirsa tahsil recently became vacant owing to the death of 
llatti Ram of BakriwaU, I direct that the Sufedposhi thus vacated be 
given to Sheokaran. I am well aware that in ordering this I may be 
disregarding the rule under which a Sufedposhi is generally filled by a 
resident of the zail in which the vacancy occurs, but in the circum- 
stances of the case this is, I think, justified. Chautala, where Sheokaran 
lives has recently come into regrettable publicity owing to political 



Eeviiion Side. 


Muhammad Iqbal 
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had been, issued. I set aside the order of the Collector and return the 


eas® for disposal accordiBg to law. 


IN THE COTJET OW THE FINANCIAL OOMMISSIONEE OF 
the PUNJAB. 


No. 90 of 1929—30. 
Calvert, F* C» 


Revenue. 


Applica^^ 


84— revision— grant of 


Other 

Lambafdari 


Versus 

liuHAMiMAI) BAKHSH . . . 

Punjab Tenancy Act, S. 
square refused — discretion. 

Held, that the granting of Lambardari aquare being entirely discretionary, 

deprivation of it was not a sufficient reason for interference, all the more where 
the deprivation -was intended as a punishment. 

(ii) Government Tenancy (Punjab) Act, S. 4— minor-suceee- 
sion to Lambardari square— inapplicability. 

Held, that succession to Lambardari square is specially taken out of the 
scope of the Colonization of G.,ivernmeat Lands Act by S. 4 thereof and 
therefore a minor has no legal claim to the square. 

Bevision against the order of the Commissioner, Multan Division. 

OEDEE. 

,au order on a Lambardapi case, the Commissioner of Multan 


QLUJpA vtA JLj,arUA»jaiiAL(LWJu.A ' v ^ • / 

uuouuBu ■.“‘•t the la/mhardLari square be withheld until the minor (who 
was appointed) becomes of age. The granting of a lambardari square is 
entirely discretionary. Succession to lambardari square is specially taken 
out of the scope of the Colonization of Q-overnment Lands Act by S. 4 
thereof, and therefore the minor has no legal claim to the square. 

Deprivation was intended as a punishment and I see no sufficient 
reason to interfere. 

The next point taken is that the direction to appoint as sarbarah 
someone “who is not likely to be under the influence of the dismissed 
Lambardar’’ would be detrimental to the minor's interest. The Commis- 
sioner has not definitely ruled out all relations ; he merely pointed out 
the inadvisability of appointing one. 

The direction is reasonable and I agree with it. 

I therefore reject this appUoation. 

' ■■■ ■ ■ ' I ' 



MST. SAT^TO t;, WISHAH VM ^ ' 

IN THE OOHET OE THE FINANCIAL COMMISSIONBB OE THE 

PUNJAB. 

Eevision Side^ 1928-29. (Decided on 24-4-19S0.) 

Townsend, F,G. Applicant 

MsT. Samo „ _ 

Other side. 

Oomml^toT .f M,ll.« DivMo.. 

Revision -= % 

1 X Dnlv informed. Case ca? 


Bevenne. 


.'s order dated 20th January 1928, sMWS cxrrem« 

Alienation Act particularly S. 13 wh(ch 
nissioner’s order dated 22 nd November 1928, stand. The 
d by the Punjab Government in 1910 by which the land 
,ded within the limits of Muzaffargarh Municipality cannot 
tionof the Land Alienation Act to it as it 
tt this land was given on lease originally by ^PpHoant. It 
be grossly inequitable to applicant to hold that the Notifi- 
ed, as it were, retrospective eSect. 

accept the application for revision, cancel all the pro 
and send the case back to be disposed of de noro by the 
„fF,.r.rhrh himself, ’ according to S. 13 of the Land Aliena- 


Revision accepted 


IN THE COURT OP THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 

Appellate Side. 1928-29, (Decided on 10-10-1930) 

€alver% F. C. 

Mohan Lal _ 

fersus 

Crown ^ 

Puniab Tenancy AcL S. 38-lease of 

f resipBptioii. 


Eevenue 


Appellant 

Respondent, 
land— 'failure to culti 



yvh&Tt an old leass of land contained no specific condition reQiiiring 
tilt land to be cultivated, and carried no right to the acquisition of occu- 
pancy rights by the tenant, failure to cultivate the land continuously 
through the period of les^e ’was a sufficient cause, for resumption of the 
land in view of the fact that cultivation , is s n almost inseparable attribute 
of a tenancy and even an occupancy tenant loses all his rights if he 
fails to cultivate for even one year. 

Appeal from the order of the Commissioner, Multan Division. 

CEDEE. 

This case deals with an old lease of lend audit appears that 
throughout the period of the lease the land has not been cultivated 
r to eou^tinuous failure to feripig the land under cultivation for 
a long period, the land was resumed. It appears that the lease 
contained no specific condition requiring the land to be cultivated, 
but cultivation is an almost inseparable attribute of a tenancy and 
indeed an occupancy tenant only lose all his rights if he fails to 


THE COIJBT OE THE FINANCIAL COMMISSIONEE OF THE 

PUNJAB 

’ ' ’ >fownsend,F.a 

Oa.QAsm Khan 


Applicant 

Versus 

Other side* 

ict, S.^ 16— Zaildari case— Punjab Land 

Revenue Rule cl. (dj— hereditary claim— failure to discuss all the 
grounds -pf UPP®sJ'~wt6*'fsrence ^ revision justified. 

Land Revenue Rule 6 distinstly lays down that in the appoint ment of 
regard shall not be had to any alleged hereditary clime 

A person who hails ferom a predominant community and whose father be- 
sides being a good soldier gave a large number of recruits to the Army may be 
prefemd to one whose family provided zaildars for two generations. Although, 
where a Collector and a Commissioper have arrived at concurrent findings in 
a laaildari case, interference on the revisional side should be very raare^ .yet 
where the Commissioner has. failed tq d^j^^uss, even in the more jgeneral terms, 
as the grounds of appeal, mteHcrence bn ireyision is mo^re justifiable than In 


CH,> QASIM KHAN t;. OH. DIAL SIN&H. 


m 



Eevlsion from-' ‘the order of thie Gommissioaer of' Lahore Division* 

OEDEB. 

In this mildari case the Oolleotor of Sialkot appointed Chaudhri 
Dial Singh, a Minhas Eajput^ Zaildar in place of his grand-father' de- 
ceased. The zaildari had indeed been in the family for two genera 
tions as Ohaodhri Dial Singh^s great grand-fatlier was also Zaildar, 
There was only one other possible candidate, Chaudhri Qasim Khan, 
Saleria Eajput ; who, the Collector’s order having been upheld on appeal by 
the Commissioner in his order dated ' 20th September 1929, has now 
come to me on revision. I have to-day heard counsel at length for each 
party. 

The Collector appears to me to have, to a great extent, disregarded 
the provisions of Land Revenue Rule 5 which distinctly lays down that 
’‘in the appointment of Zaildars regard shall not be had to any alleged 
hereditary claim’^ even read with the judgment of Sir Lewis Tapper, 
Einanciai Commissioner, found in Surain Singh v. Jagat Singh ^1). He 
lay far too much stress on the undesirability of transferring the zaildari 
to a family other than that of respondent in which it had been, as I 
have already shown, for two generations, As regards the other matters 
laid down in Land Revenue Rule 5 to which attention should be paid 
in the appointment of the applicant is to my mind in a much 

stronger position than is the respondent* To mention only one point, his 
father Hashim Khan was a most distinguished soldier : and I actually 
found in respondent’s book. I emphasize the word respondent — an entry 
by Mr. Hsborne, the Deputy Commissioner of 1919, to the effect that 
most of the recruits that were forthcoming from zail were due to the 
efforts of Hashim Khan/’ Again there are 30 Muhammadans and only 
16 Hindu villages in-the zail : there are 33 Salehria villages and 16 
Minhas^. villages. Much weight should in my opinion be attached to this 
point ; see clause (d) in Land Revenue Rule 5 already refeired' td. , 

It is of course true that where a Collector and a Commissioner 
have arrived at concurrent findings in a cise of this nature interference 
on the revisional side should be very rare, But in this case so oxi- 
guoiis is the Commissioner’s order, and so marked his failure to discuss 
even in the most general terms, ail the grounds of appeal, I consider that 
interference on revision is more justifiable than in ordinary oases. 

Eor these reasons I accept this application for revision, and, can- 
celling the order of the Collector dated 12th March 1923, and of the 
Commissioner dated 20th September 1929 appoint the applicant. Ch. 
Qasim Khan Zaildar in place of Gh. Dial Singh respondent. But Oh, 
Qasim Khan must go, of course, into the lowest grade of Zaildars, I 
0 ^'?s©e»nor Tieason whatever to. put him in the first grade, as Collector 

(1) 5 P. E, 1902 Rev. 



0 raNJAB OASB-LAW, PAET 0. [19B0]. 

'M fit, to put respondeat in his order appointing him- 

Parties may pay their own costs before me. „ . . ^ , 

Revision ai^cepted, 

IN TH® OOTJRT OF THE FINANOIAL OOMMISSIONBR OF 

THE PUNJAB. 

No. 31 of 1928-29. (Decided on 19-5-1930) 

Townsend, F, C. 

SuBHA alias Bkhaei Applicants 

' Versus 

Dasaundha SmoH i. . . 

Puttiab Tenancy Act. 8. 84-Appeal prima facie hme-barred-- 
no™diioE...»n».nanJ.rS. S.Limtotio. 

ltoil.lioi.-r=visi»n-bss of papws-jbsmcs of affidavit to that effect. 

Where the appeal before the Commissioner was dearly time-barred and he 
V livrdflT- tinder 8. 5, Limitation Act extending limitation nor did he 
passed no in his judgment, held, that limitation must be regarded 

and failure to do so is a “material irregularity” justifying interference 
carefully and fadu^^^^ that where “loss of papers” is alleged so as to obtain 

“ !!r!«=tieTi under S. 6 of the Limitation Act, filing of an affidavit to that effect 


Eevision Side 


OEDEB. 

le anneal before the Commissioner was clearly time— barred, and 
miasiouer passed no order under S. 5 of the Limitation Act extend- 
fcatLon, nor did he mention the matter m his judgment. Lmttation 
re^^arded carefully in these matters and there is ample authority for 
that failure to do so is a "material irregularity” justifying interfer- 
revision. B is true fcliat Dasaundka Singk, appellant in Commis- 
Court, ga’ve a statement there to the effect that he had ‘lost his 
• but he filed no affidavit to that effect, and there are many findings 
JUS High Courts that the filing of such an affidavit is necessary 
S. 6 of the Limitation Act can be invoked. 

er is there any reason justifying non-appliance of the strict letter 
iw in this case. Dasaundha Singh is a Lambardar ; his son is 
3iugh, a pleader, who appears before me in this case. It is not as 
is an illiterate Chamar, to whom indulgence might properly 
He must suffer the consequence of his laches. 

.ocept the application for revision and cancelling 

sstore that of the OoUector. Parties may pay their own costs m my 

' s S'f .• ' " Saviaion accepted. 



AJIf SINGH V. TEJA SINGH '*1 

IN THE COUBT OP THE PINANOIAL OOMMISSIONEB OP 
THE PUNJAB. 

, „ , Eevenue. 

Appellate Side* . 

No. 49 of 1928-29, (Decided on 25-4-1930). 

Townsend^ F. Q. 

Taba Osand and anotiier Appellants 

Versus 

Gharan Lai. andothers'^ 

Punjab Land Revenue Acl, S. 37-Entry in jama b 
dor 23 paragraph 2, atub-paraiJraph(VIHJ. «, 

Held, that a collateral mortgagee cannot be entered even 
iimn of a jamabandi, without a mutation. 

A fiiA ArdAr of the O^minissioner of Jallnndui: Division, 


in the remarks 


Ajppml mcsptsd. 


75 of 1929-30. (Decided on 22-10-1930). 

Qcblveri^ F.G. 

fAppeUcmt 

Versus 

Respondent, 

-Collector’s Choice— Chaks belonging to Government 

•ly give the Collector a free hand in selecting Lambardai 
mtinue to be largely the property of Government. Th 


Ajit SniaH 





pjkET 0. [ISSOl. 

tiQW* tli0 Ooll©ctor 

“i lie was ‘‘mcllned to 
lield to apply with some 
’’ The learned Oommissioner 
oonsxuox»«-, - - , PiBaaoialOommissioiiera ke Id that there 

foBowtos ,r,o.e,d.d to aopOM 

^ M toroditw ooa.ld.tod to bs Ibe most 

his merits the oanaiaate wnum 

ouiteble. Thoto.m.dOooitdssiM"^^ 

4.1 . Pnllpptor a free hand ui selecting 

TI>. -nd»ol«>rly “"Jl.rg.ly to property of 

Lambardars for obals w to afiorda a aimplo guida orbora 

aovamataat. Tl"” f." .a »tU 

aompatatlyo monte are appMi J allowad to dopriw to 

Oollootorof aoloar diaaratio.. Irajaot to. 


PUNJAB -OASSKLAW 

met Lwabardar to reside on a 
son chiefly apparently hecause 
sditary claims should he 
: not with fnllj force 





CURRENT 


PART C 


IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

Punjab;' ' ' ' 

Revision Side. Eevenuet. 

No, 52 of 1928-29. (Decided on 19-14931). 
lowfiBend^ 

•Sabhu Ram and another Applicants* 

.v,4 " Versus ■ ^ ^ 

Miri Mal Respondent 

Punjab Tenancy Act, S. 84 (5) Revisional powrs-exercise of— 
miscarriage of justice. 

Held that interference on reyision is jastified when a failure to interfere 
would result in a gross miscarriage of justice. 5 P. R. 1903 (Rev.) l.P,R.19llv 
(Rev). I.P.E. of 1914 (Rev), followed. 

Case forwarded by the Commissioner of the Anrbala Division for 
consideration whether the Financial Commissioners should exercise their 
revisional powers^ as, ,Oonrt had ^eo|i||4^^0d ^^^wiether ►Miri 

Mai could sue for rent not paid to Bakhshish Singh. 

ORDER. 

One Bakhshish Singh, a Jat, leased a very small area of land (15 
biswas) to Prabhu Dial a bania^ for twenty years, from April 1st 1921, 
for an annual rent of Rs. 5 a year, payable before October 1 each year. 
The deed was duly registered. 

Bakhshish Singh exchanged the land for other with Miri Mai, a 
bania, and mutation was sanctioned on March 2iid 192$. No written deed 
of exchange was entered into : obviously no great importance was 
attached to the transaction which was duly sanctioned by the Deputy 
Commissioner under the Land Alienation Ach On March 28th 1924, 
notice of the transfer was given to Prabhu Dial, On March 26th 1926, 
he sublet half the land for Rs. 60 a year to one Bishambar Das and his 
brother. The date is important .• as on May 7th 1926 Miri Mai brought 
a case for ejectment for non-payment of rent against the sons of Prabhu 
Dial and the sub-tenants. 




PUNJAB CASE-LAW, PART C D9Sl3 


^ j-' 

...40 for ejectment owing to 

After varionsTicismtndes a d by the Assistant 

payment of rent was 8^^®“ ® ^ on appeal by tuo 

Collector, that the defendants bad paid no rent for 

Collector. to March 31st 1925. The Commm- 

the three years from April 1st w- consideration whether I should 

sioner has forwarded the case ither Court considered at all 

not exercise my revisional powers, BakhsHsh 

tlie point whether Min Mai con su Commissioner had 

Singh, from whom he had acquired the land. The 

obviously grave doubts on the dpsnite the definition of the term 

I have no doubt whatever, and this dej proceedings 

landlord in section 6 (4) of the Tenan y to 

of March 2nd 1923 say nothing whateve different : but 

Bakhshish Singh. Did they o so ^ surprising 

they do not. The rent was very pf their payments of 

that the defendants kept no very a Obviously what really 

-i, nor troubled to get auy half the land was snblet 

happened was that Min Ma , . that 

for Es. 60 a year began to think ho s,je 

done/ he would sublet it for 28 th 1924 : when notice 

for non-payment to him of the f ^^“toney order for the amount 

of the exchange was given to t e which he refused. 

Es. 5 was sent to him on September 6th 19 4, 

So, were I an Appellate Court, I s u ^^p Revenue 

and cancel the decree given apins ^ interfere, if I inter. 

Conrts Lave liniited by S. 115 

fere at all, in revision. ^ ..^^terial irregularity’' occurred 

of the Civil Procedure Code. Has any ^^pp^rent findings of two 

in this case justifying inter erence r _ Jaimal Singh v. Sher 

Courts ? Now (2), and Mahan Singh v. Naraiu 


Singh (2), and Mahan Singh v. ISaram 
,n is justified when a failure to inter- 
istice. I consider that if the orders 
,nd there will be an undoubted and 
•efore, accept the application 
he lower Courts, dismiss plamtifl s 
pay the defendants’ costs throughout. 

Eevision accepted. 



ABDULI.AH t;, RAM DAYAL* 


IN THE COURT OF FINANCIAL COMMISSIONER OF THE 

PUNJAB^ 

Revision Side» Revenue. 

No. 72 of 1928-29* (Decided on 20-1-1931). 

Townsend, F. C* 

Abdullah Applicant 

Versus 

Ram Dyal and others. Respondents* 

Fiiniab Tenancy Act, S. 80 — Second appeal— decree of trial Court 
— modification by Appellate Court in favour of the appellant— 
competency of second appeal- ^ ^ 

Where the f rst Appellate Court modided the decree of the trial Court in 
favour of the appellant deeree-holder, held, that the appellants could not prefer 
a further appeal from the order of the first Appellate Court. 6 L. L T. 37 foil. 

Punjab Tenancy Act. S. 84— remand without hearing -.inter- 
ference on revision. 

Held, that it is irregular on the part of a Commissioner to remand a case 
without hearing the respondent, and justifies interference on revision. 

Revision from an order of the Commissioner of Ambala Division. 

ORDER. 

I must accept this application for revision. The first Appellate Court 
modified the order of the trial Court in favour of the landlords respondents 
1 and 2 in my Court- They filed a further appeal to the Commissioner, who 
entertained it as such. But my predecessor, Mr. King, held in Rai Faiz 
Muhammad Khan v. Grown (1) that in such cases no further appeal 
lies. With that view I see no reason to disagree. . 

The Commissioner also after hearing only the landlords passed the 
order of remand dated 27th April 1929, against which the present applica- 
tion is filed with me without hearing, or even issuing any notice, to the 
tenants. This was of course, irregular, and, is admitted to be such by 
the landlords’ counsel. 

On the merits I think the Collector right. The landlords’ counsel 
admits before me that the petitioner and his cousin Saidullah have been 
occupancy tenants of this land for long. The whole point for decision 
really is, as the Commissioner said, whether the occupancy rights were 
extinguished or not. But I am not a Court of appeal in this Court : I am 
acting as a court of revision, and as such I am bound by the provisions 
of section 115 of the Civil Procedure Code. There is nothing in the present 


4 



4 PUNJAB CASB-LAW. PAKj. v. 

IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

E6V6mie 

App^llat^ 

1^0. 89 of 1928-29. (Decided on 23-1-1931). 

Townsend, F, 0, 

Allah Dx\d Shah 

Versus 

Mohammad ^ , 

—Lamberdar— appointment of -hereditary prmciple- 
— advisibility. , , . „„„= 

sucli principle should be as rare as possible. T^• • 

Appeal from an order of the Commissioner of the Multan Division. 

ORDER. 

- \ » H,»f «ilow8 for difference of opinion. The 
*rivA case IS onS that aiiows lui , , , 

Collector^ weary of the failures (for various reasons) 

cf the otler members o1 the respondent's family, and for other 

reasons made a new departure, and left that family altogether in the 

nresent’appoihtment. The Commissioner discusses the Collector s reasons 

te Slu'p.rt».»diind. a.« ..t i«tie,a ,»d pJ** » 

the importance that must be attached in lambardari cases nnder XV I 
(fi) under the Land Revenue Act to the hereditary principle. 

I think on the whole, that the Commissioner is right in not departing 
from that principle in this case, and reject the appeal. No costs. 

dent as Lamhardar on probation for one year from June 15, 1929. Respon- 
dent tells me that no orders have yet been passed on this point eith^ 
confirming him as Lambardar or extending his period pf probatipn. Prob- 
Z orders were held up pending decision of this appeal. But as it has now- 

Teen decided, the Collector Mr. Bonrne, should, before ^ 

decide the point whether respondent should be confirmed a Lambardar 
. oT^AfKAr neried of Drobation. Thd matter is, of 


A’ppello.ni 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

_ . . Eevoniie, 

Revision Side. 

No. 70 of 1928-29. (Decided on 21-1-1931). 
lownsend, F. O, 

Applicants^ 

Versus* 

’ - - side* 


Bhola and another 
Buddhah and others 



BHOLA BUDDHAN 


Piiisjak Tenancy Act--S.3 80 & 84--* Second appeal— stait for 
regarding occupancy right— dismissal by Assistant Collector and 
Collectof regarding some of the^fields— no appeal liesto Connnissioner 
hwt interference in re¥ision jnstifm 

Where a suit for occupancy rights in certain fields is dismissed partly sjs 
regards some of the fields, by both, the Assistant Collector and the Collector 
no appeal lies to the Commissioner, bat interference with the order of the 
two lower Courts in revision is '^quite justifiable in proper cases, 6 L. L, T. 
87 ; 11 C, 6 referred to, 

Eevision from an order of the Cbmmissioner of Ambala Diyisien* 

Mr. Qabul Chand rightly points out that no appeal lay to the 
Commissioner as regards those fields in which both the Assistant Col- 
lector and the Collector held that the tenants could not get occupancy 
in accordance with the principle laid down by Mr. King, as 
Fin^iidal Commissioner, in the judgment reported Hai Fafe Muhammad 
Khan v. Crown (1) I therefore regard the case as one that has come 
to my notice under S. 84 of the Tenancy Act* 

On the merits I entirely agree with the Commissioner that the 
tenants, Chamars, are entitled to occupancy rights in all the land. In- 
terference with the orders of the two Lower Gourts. on revision is in my 
opinion quite justifiable in this case bearing in mind the principles laid 
down governing interference in revision by the Privy Council in the 
case reported Amir Hasan Khan v, Sheo Bakhsh Singh (2). 

I therefore reject this application of the landlords. No costs con 
sideriiig all the facts of the case, AppltcaHm rejecied. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

Revision Side. Revenue 

No. 10 of 1928-29. (Decided on22.M93lX 
lownsend, F. C. 

Kirpa Ram, and another Applicants 

Versus. 

Shah Muhamma.d. Respondent. 

Punjab Tenancy Act S. 84— Collectors order regarding redemption 

of mortgage — Financial Commissioner bas no power to interfere in 
revision. 

S. 8i of the Tenancy Act under which alone the Financial Commissioner 
can interfere is not mentioned in S* 3, of Act II of 1918. Hence, the Financial 
Commissioner has no power to interfere with the Collector’s order regarding 

edemption of a mortgage. 

Case forwarded by the Commissioner of the Lahore Division. 

CO 6 L. L. T. 3T. (2) 11 Cal, 6 (P. C.,) 


r 



PUNJAB CASE-I.AW, PART C [1931] 


ORDEH* 

iff. (7. A Townsend financial Commissioner. — This and the 
similar case No. 11, are to my mind entirely decided by the fact that 
S. 84 of the Tenancy Act, under which alone I could interfere, is not 
mentioned in S. S of Act II of 1913. I have, therefore, no powers 
whatever to interfere with the Collector’s order in either case, no* revision 
to me legally lies. Both applications for revision are rejected. 

Applications rejected^ 


IN THE GOIJET OF THE FINANCIAL COMMISSIONEE OP TBl 

PUNJAB. 

No. 85 of 1928-29. (Decided on 23-1-1931). 
lownsendf F. C, 

Ahmad Khan Appellant 

* ' ^ K 3 Is;ah another Respondents. 

— Sufedposh - appointment - candidate, a brother of Zaildar. 

Held that the appomtraent as Sufedposh of the brother of the Zaildar in the same 

ijmZ is generally speaking most undesirable. 

Appeal from an order of* the Commissioner, Rawalpindi Division. 

ORDER. 

I have heard Mr. Mahbub Ilahi at length for petitioner. He has not 
adduced one single reason to lead me to think the Commissioner’s order 
dated July 1,1929 not perfectly right. I entirely agree with it. I 
appointment aV'Sufedp-osh of the brother of the Zaildar. 
in the same Zail is generally speaking, most undesirable. 

As a minor point, I note, that the Commissioner should, before he 
cancelled his predecessor’s order sanctioning petitioner’s candidature for 
the siifedposM have obtained my sanction to such action, under section 15 
of the Land Revenue Act. And he should have called upon petitioner to 
show cause why that order should not be cancelled. 

Dismissed. No costs. Appeal dismissed. 


IN THE COURT OF THE FINANCIAL COMMISSIONER, OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 35 of 1927-28. (Decided on 26-1493L) 
lownsendj F, C* 

Wadi Mohammad and others Applicants 

t ■ _ Feraua 

Umar and others. - . . Respondent 




7 


9 


WALI MUHAMMAD 

Punfab Land Revenue Acts S, 1 18 - Partitioii proceedings—laiid 
partitioned -diminution in area liable to partition - by a civil decree *- 
former khasra. numbers not identifiable ^ procedure. 

^ a civil decree the area liable to 

partition was greatly diminished. Also it was impossible to identify the former 
numbers owing to riots in 1919. Held that in such circumstances, aa 
entirely new partition was desirable, 

Case forwarded by the Commissioner of lyahore for revision. 

' ORDER ■ 

It is now possible to arrive at a decision on this long pending parti- 
tion case, the Privy Council having rejected Wall Mohammad and others 
(mortgagees) appeal. The judgment of the District Judge of Sheikhupura, 
dated 26-3-1923, stands and we ihust give to it, in partition, in accor- 

dance with'the request of Rahmat AH and TJnaar, respresentatives^of the 
original mortgagors. The District Judge held that they — Rahmat and Umar* 
were entitled to possession, having redeemed their mortgage of 200 
ghomaos and not of 288 ghomaos. As to the balance of 88 ghoriiaos 
^ separate civil litigation is in progress. On its conclusion whoever thinks 
himself entitled to ask for partition of it may do so. But that is quite 
separate from the present matter. 

i heard counsel for the parties recently: Mr. Nanak Chand for 
applicants, Rahmat and Umar, and Mr. Noad and Mr, Hazara Singh for 
respondents Wali Mohammad and others. The respondent’s counsel raised 
no objection to the partition of 200 ghomaos and its allotment to the 
appellants. The only question for decision now really is whether the 
original partition of 288 ghomaos will answer the present purpose, in 
which only 200 ghomaos are to be partitioned or whether an entirely new 
partition is necessary. I have no doubt whatever that an entirely new 
partition is desirable, in view of the, large diminution in, area. 

Accordingly I reject this application, and set aside all the proceedings 
that have taken place, so far in this partition, and order that applicants’ 
200 ghomaos be immediately partitioned. The mortgage deed specifies 
actual khasra numbers as mortgaged, and the walls on which they were 
situated. Unfortunately it is impossible to identify those khasra numbers, 
the relevant revenue records having been destroyed in the riots in 
Gujranwala in 19f9 : if it was possible to identify them, these partition 
.proceedings would be of course unnecessary. All that would 
have been needed was to hand back those khasra numbers to the peti- 
tioners. But as it is not possible to identify them, these partition pro- 
ceedings are necessary. So they should be completed as soon as possible, 
the Revenue Assistant of Sheikhupura should keep them on his own file, 
s6 long pending the dispute. He should not send the case to the 
Tahsil though there is of coarse no, objection to his calling on the Tabsil 
revenue staff of all grades to give him any assistance in the case that he 
wishes. He should deal with it on the spot, and, in the partition, allot to 
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the petitioners lands on the wells mentioned in the mortgage deedy and so 
far as possible, according to the general description of the mortgaged 
lands given in that deed. He should deal with the case with the utmost 
expedition. 

No costa. ■ 

Appeal rejected. 


Crown- ^ \ ■ ■■ ♦ ■■ ■' ' '' 

•^etUttiab Law Revenue. Act., S. 5 (e) -Revenue Officer reviewing 
his order —omission to give opportunity to person affected to appear- 
procedure not proper. 

Where a Eeveuue Officer proceeds to review his order, he most give oppor- 
tunity to the Dexson affected to appear as required under S. 16 (.e) of Land 
Revenue Act. Where he omits to do so., the procedure is not proper. 

Revision of an order of the Commissioner of the Multan Division. 

ORDER. 

The facts of this case are simple. An officer empowered to 

officer .p^ed 

^ R^eirfehue 'Officer’s case’'Chot a judicial case) to which 
the senior officer objected. The latter wrote an order in his capacity of 
controlling officer. There is no appeal for revision against this order. The 
original officer then proceeded to review his order but omitted to give oppor- 
tunity to the person affected to appear as required by section '15 (e) of the 
Land Revenue Act. The Commissioner referred the case back for the 
proper procedure to be observed. This was quite correct. 

It is true that the Commissioner .made a slip in writing that the 
“ Settlement Officer cancelled the exchange ” whereas he directed that 
the exchange must be eancalled.” He left it to the junior officer 
to review his own order. Apart from his slip of the Commissioner, I can 
find nothing to object to in the procedure. The agrnments of the learned 
counsel for the petitioners would deprive Revenue Officer of auy chance of 
rectifying mistakes. 

I reject this application. The Commissioner’s order stands directing 
that notice be issued under section 15 (e) of the Land Revenue Act and that 
order be passed after hearing parties affected. 'i t 



i>jHAtANGAR RHAN v. KHAil 


f 
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It is argued that “ some other tribe should also be represented ” 
and there ii force in this ; but it is hardly correct to say that “ the object 
of having a second Lambardar in the chak would be entirely frustrated if 
he also were of the same tribe, and, as in the present case, a first cousin 
of first Lambardar.” The chief object of having more than one Lambardar 
13 stated in the paragraph of the Colony Manual quoted as in a village 
where there is only one Lambardar, his death, suspension or absence on 
leave necessitates the making of special arrangements which would not be 
required if there were a second Lambardar who could carry on in his 
place.” There is no question of relationship or of the same tribe. 

The strongest argument in favour of Phalangar IChan is 3tashiv Ali 
V. ehiragh Khan (1). Counsel for the respondent was careful to ignore this 
in bis reply. The learned Commissioner did not mention his well-known 
judgement in his order and so it is not known for what reasons he decided 
not to follow it. 

I can find in the order of the learned Commissioner no sufficient 
grounds for departing from this decision. To be of the same tribe of 
another Lambardar is not any absolute disqualification ; and to have acquir- 
red relationship by marrage is hardly relevant. 

On the merits of the candidates, there is no question as to the superior 
claims of Phalangar Khan. 

Pollowing JifXshtV .dff t). CMragh Khan (1) I hold that in view of the 
obvious care exercised by learned Collector and of the detailed examina- 
tion of claims made by him, his decision ought to be allowed to stand. 

I, therefore, accept this appeal and setting aside the order of the 
learned Commissioner, I restore that of the Collector. Respondents to pay 
costs of appellant. Counsel’s fee thirty two rupees. 

L *1, The, reviaioB . application of Eeroz ’ Ahmad is r^eoted for reasons 
sufcciently detailed above. 

Apeal accepted. 


IN THE COIJET OP FINANCIAL COM.MIi3SIONEE OF THE 

PUNJAB. 

Revision Side, 

No. 107 of 1929-30. (Decided on 1-94931.) 

Dobson, F, 0. 

Mohna 

Versus 

Fikm Paras Eam Banu Mal 

Punjab Tenancy Act, S. 84— attachment and sale of a house of 

an agriculturist-claim for exemption-mere fclerical error no ground 

for appeal— serious miscarrjage of justice justifying revision. 


Revenue. 


Applicant 


Othersfde. 



MOHNA PARAS RAM 


Where an appeal is accepted on the basis of a mere clerical error, leaving 
the party without any redress from attachment and sale of his house from which 
he claims exemption as an agriciilturiat, it is serious miscarriage of justice justi- 
f 37-in g revision. 

Revision against the order of Commissioner, Ambala Division. 

ORDER. 

Parties present and counsel for respondent heard. With due deferen- 
ce to the learned Commissioner, I think he has given his support to a very 
trivial argument. The decree-holder in this case is undoubtedly Paras 
Ram, bat his son and agent is Banu Mai. Banu Mai has been acting for his 
father throughout, and in appeal before the Collector the names evidently got 
mixed up, with the result that the respondent was described as Banu Mai 
son of Paras Ram instead of Paras Ram through his Banu Mai. 

This was a clerical error and hardly a sufficient reason for accepting the 
appeal and cancelling the Collector’s order. I note also that the learned 
Commissioner, having elevated this mole-hill into a moupitainj proceeded to 
ignore the remaining grounds of appeal altogether. The effect has been to 
leave the applicant without any redress against the attachment and sale 
of his house from which he claims as an agriculturist to be exempt. This 
is a serious matter for the applicant, so I must treat the learned Commis- 
sioner’s order as a miscarriage of justice. The applicant is entitled to 
the enquiry ordered by the Collector on the 1st June 1929. In accepting 
this application for revision I accordingly direct that the said order 
of the Collector will stand and have effect. 

Order announced. Revisioft cicceptcd 


IN THE COURT OP THE FINANCIAL COMMISSIONER OP THE 

PUNJAB, 

Appellate Side. Revenue. 

No. 1 of 1930-31. (Decided on 12-2^1931). 

' Calver% F, O * . 

Kanva Sikoh Appellant 

Versus 

Ram Chandar EespondenU 

Lambardar —appointment of — consideration in —Collector’s 

choice. 

When appointing Lambarclars, the first jag aaidera tion should be to secure a 
perform the duties. The duties must be"tli^ffrsr consideration ; 
the r epresenta tion o f cla8sm.jQi land-holder is secondary and indeed is 

subsidiary to" tKFIorraer inasmuch as representation is chiefly important as 
enabling the official to perform his duties with satisfaction bo all concerned. In 
colony tracts, the prime consideration should be the appointment of a man who 
will perform the duties well and only for the very strongest reasons should any 
one be appointed who has not the slightest intention of residing in the Ohak or 
performing the duties, i P,E. i918 (Rev.) referred to. 

Appeal from the order of the Oommissioner of Multan Division. 
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Hindns and after reference to the Ooilector appointed itam uiiana* 

In the grounds of appeal to the Commissioner, it is important to note 
that nowhere is it alleged that the Collector failed to “exercise his discre- 
tion in a reasonable manner-, neither ignoring any portion of those matters 
which he ought to consider, nor perversely running counter to the 
general sense o£ the rule.” No legal flaw is urged and there is no alle- 
gation that any rule has been broken. The grounds in short hardly deser- 
ved consideration. It is not claimed that any of the four points listed in 
Land Eevenue Rule 16 favour Ram Oliand. The sole reason for his 
appointment by the learned Commissioner would appear to ^hat Hindu 
representation was considered necessary. There is already a Hindu Lam- 
bardar, and the reasons why he is regarded as unsuitable are not explain- 
ed ; there is some rather vague surmise bat no definite point. 

" Ram Ohand is a young man who has taken up Government service 
and so will in all probability remain an absentee for many years to come. 

Now when appointing La mbardars, the first consideration is to_secure 
a In order to enable him the better 

to perform such duties it is desirable that he should be representative of 
some large class of land-holders ; but as the Lambardar is an important 
village official, it is of prims importance that he should be able to perform 
the duties of the office. In many cases especially where hereditary claims 
are not paramount, there is an element of reward for parst services, but 
' even here the-bMio idea is that one who has rendered good services in the 
past may be accepted to render’good service in the future. 

An absentee cannot perform the duties of a Lambardar, and in case 
where the hereditary principle does not apply, great caution should be 
exercised in appointing one who has no intention whatsoever of perfoming 
the duties for wnich he is appointed. 

The duties must be the fii*st consideration^ the representation of diffe- 
1 rent '‘‘iSKeroF^ndhol^^ indeed is subsidiary to the 

1 former, inasmuch as representation is chiefly important as enabling the 
'official to perform his duties with satisfaction to all concerned. In colony 
tracts the prime consideration should be the appointment of a man who will 
•‘perform the duties well, and only for the very stornge.st reasons should 
any one be appointed who has not the slightest intention of re.siding in 
the chak of performing the duties 

The appointment of Ram Chand would leave the Jats unrepresented; 
' a Saini is not likely to be accepted by Jats as representing them. The 



KAhn KHAN KHAIR DIN 


In view of Mashi AU v,Chiragh Khan (1) and of the above con- 
siderations, I accept this appeal, set aside the order of the learned Commis- 
sioner, and restore that of the Collector, Respondent to pay costs. Coun- 
ters fee thirty- two rupees. 

The decision ef the learned Commissioner was clearly written in- 
ignorance of the circumstances under which Ram Chand obtained this 
grant or of those which have led to the retirement from service of the 
father who was proposed sarbarah. It would be difficult to find a 
more unsuitable appointment. Appeal accepted. 


m THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. ‘ • Revenue. 

No. 45 of 1928-29, (Decided on 3-4-1931.) 

Townsend, F, C. 

Kale Kh AX 

Versus. 

Khair Dix dtlur side. 

Punjab Tenancy Act, S. 84— Revision — Powers of Financial 
Commissioner— less in cases under Tenancy Act. 

Though the powers of interference on revision of the Financial Commis- 
sioner are less in cases under Tenancy Act than under the Land Revenue Act, 
still, where revision in a case under Tenancy A«t is otherwise jiistihable, it is 
not illegal, 

Case forwarded by the Commissioner of Lahore Division. 

ORDER OF REFERENCE. 

In this case the landlords applied for ejectment of their tenants and 
the latters, sub-tenant under section 43 of the Punjab Tenancy Act, and 
the tenants (along with those holding under them) brought a suit to contest 
their liability to be ejected. The rent payable by the tenants was Rs. 
25 P, A* while the annual rent payable by, the sub-tenants was Rs. 

' ’ ' .. <.v' ^ r . 

525 with some fruit : Rs. 14. The plamfc was originally stamped 
with a comt-fee stamp of Rs. 1-14-0 fixed with reference to the one year’s 
rent payable by the tenants. The Court asked the plaintiffs to furnish 
additional court-fees as the rent payable by the sub-tenants was also 
to be taken into account in fixing the court-fee to be paid. This was 
accordingly done. 

Ill appeal as the tenants alone were the appellants they valued their 
suit at Rs. 25 and Collector dismissed the appeal on the ground 
that the value of a case must be the same in both the original and appellate 
Courts. He quoted J5 AU 912 and IB L 0, 379, in support of 
the view he took. In the first place these rulings cannot be traced, and 
it appears that some mistake has been made in quoting the authorities 
on the subject. In the second place it is not correct to say that “the 
(1) 1 P. R. 1918 (Rev.) 
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appellant could have valued the suit at Rs. 25 and that for their own 


end they valued it at 


Rs. 625 ” since they had originally valued the 


suit at Rs. 25. Moreover the case quoted in Duni Ohand and others 
V. Azim Khan and others (1), is an authority for the view that “it is open 
to the appellant to reduce the claim in appeal when he is unable to pay 
the court-fee demanded by the appellate Court as payable thereon”. 
Similarly as held in Sued Ibrahim Sahib v. Arumugathayee and another (2), 
there is nothing to prevent an appellant from attacking only a portion of a 
decree against him by paying court-fee only thereon although the reason for 
the attack might cover the whole decree. 

The appellants in this ease could leave out their sub-tenants and 
attack the decree only so far as it affected their own right to hold the land. , , . 

The case i-s acoerdingly submitted to the Financial Commissioner 
with the request that the order passed by the Collector may be set aside 
under section 84 of the Puniab Tenancy Act. 

ORDER. . 

The facts are given in the Commissioner’s reference to me dated 29th 
May 1929, in which he asked me to revise the Collector’s order dated 22nd 
June 1928, dismissing the appeal on the ground that it was insufficiently 
stamped. 

The case is under the Tenancy Act under which my powers of inter- 
ference on revision are less than under the Land Revenue Act. But 
following the Financial Commissioner’s ruling in Mangat Rai v. Nand 
Kishore and another (3) I hold that revision iu this case is if otherwise 
justifiable, not illegal. 

Another preliminary point may be disposed of. The Commissioner 
says in his note of reference that he could not find two judgments referred 
to by the Collector : 15 All. 912 and 13 I. 0. 879. The right references 
ar,e ,^5 Alh and 3Q, 

‘ 'have ne&A'hfeum'snl3''m'^ The Colie ctoh was, 

the Commissioner’s opinion, wrong. In that view I agree. The sub- 
tenants who were parties to the case in the trial Court did not join in the 
appeal, which was only filed by the real tenants. So far as they were 
concerned the appeal was properly stamped. And there is abundant 
authority for holding that an appeal filed by only some of the parties to an 
original suit need only be stamped to the extent required by the interests 
of those parties. ■ There was, as a matter of fact, no reason at all for the 
sub-tenants to have j'oined in the original suit, it is at least probable that 
they have now no interest at all in the land involved. 

Accordingly I, agreeing with the Commissioner, accept the revision. 

I hold that appeal in the Collector’s Court was properly stamped, and can- 
celling his order dated the 22ad June 1928 by which he rejected the appeal 

remand the appeal to him for re-trial on the merits. No order as to 

costs in my Court. Stamp on the revision application to be refunded to 
the applicants. r Revision accepted. 

(1) U P. . R. 1912. (2) 38 Mad. 18. • (3)- TL.- L. T. 19. 


in 
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HARDIAL SmaSE t>. JSAMDA SIMOH 


IN THE OOTJIIT OF THE FINANCIAL GOEMIgSIGNEE OF THE 

PUNJAB. 

Appellate Side. Eevepue. 

No. 4 of 1931-32. (Decided on 4-11-1931). 


Miles Irving^ F. C. 



Ajfpcllant. 


Haedial Sing.ii 

Versns. 

Jhanda Singh ^ 

Lambardar— -appointment - Collector’s choice— person 

the degree prescribed in Land Revenue Rule 17 (ii) 
is obviously ill-judged* 

Where a Collector appoints a man on hereditary grounds only^ although 
he is not within the degree prescribed in Land Revenue Ilule l 7 0i} (a), the 
order is obviously ill-judged# 

Appeal from the order of the Commissioner of Jullundur Division. 

ORDER. 

In this case the Commissioner has reversed the order of the Col- 
lector appointing a Lambardar. 

The Collector's order is obviously ill-judged. He has not troubled 
to acouaint himself with the rule, but has aDuointed a man on heredi- 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side# Revenue# 

No. 102 of 1929-30. (Decided on 15-5-1931). 

Townsend, F* 

Hashmi Applicant 

. . .. Versus . 

PiR Sant Dxiss Other side. 

Punjab Tenancy Act, S. 88— Civil P# C. (V of 1908), O. 41, r. 1 

disposal of preliminary issue— appeal— copy of order not 

necessary to file with memorandum. 

It is not necessary under 0, 41, r, 1. C. P. 0. for ‘ an appellant to file 
with the memorandum of appeal, a copy of the order disposing of a pre- 
liminary issue in a case. 
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G»se forwarded by tbo Commissioner of Multan Division. 

ORDER OP COMMISSIONER. 

* , ■ f nr\ Ardf'r bv tli6 Collector 

This is an application j heard counsels on 

Jhaiig, dated the 12th relied upon a numbei 

sides. The Collector, tte effect that the decision 

rulings by the Lahore^ ^ such judgment should 

preliminary issues IS J-f the absence of this copy m 

filed with the memorandum o , PP ^ Collector that , there was 

present case it was appeal before him which was accordii 

proper presentation of P 

dismissed. tf'-Ei' referred me to Pull Bench ru 

CooM.1 fot' tbe .cptotil ^ ivhiohilis h«U lh.‘ 

‘UMtitmrmt Sal>m V. ShahM dn p. p. 0., to on «ppoll«nt. tc 

„„i oecwry nnto O'^” .( .b. order dleoe.ius • 

::rep?cr:t:tor.:u...^ 

r -ol a tbe ColUoWr’* pLoneiol Conmlssionet will 

rcTdl -de the ^tssioner, 

The parties wish to appe 

f : , Both gentlemen agree ^ ^ 9 ^" was^ wiotg.^ I. the 

ihe Collector’s order dated Ut through the C 

. cancel it,, and, , ret.urn_ the, record 4v,,j^,.Vtry the appeal 


Application accepted. 


the financial commissioner 
PUNJAB. 

,f 1930-31. (Decided on 26-6-1931). 
Townsend, F. C. 


IN THE CODRT OP 


Revenue 


Revision Side> 


Applicant 


Bahal Sings 

-JaGAT StSGH 

Punjab Tenancy Act, 

of landlord and tenant -surety 

surety for recovery— larisdwtio 

10 Lab. 6SI (T. B*) 


FcriMS 


Other side. 

relationship 
suit against 


0 a»a s. 77 C3)-«o 

for payment of rent- 



BAHAL SINGH v. JAGAT SINGH. 


Held that a revenue Court cannot take cognixance of a .case in which a 
is sued on account of rent for land for which he is alleged to have 

not withstanding tie alteration made in the Tenancy Act by Act 11 o 

81 P. B. 1904 folio wed- 

Case forwarded by the Commissioner, Lahore Division, for a ruling. 

ORDER* ' 

The facts are given in the Commissioner’s erdw the ease 

to me. The only point for deoisioB i« whether a Revenue Court can ta 
cognizance of a case in whSeh fe shed on account of rent e i *^ 1 . 

which he is alleged to have given security. I have heard counse a 
le.ngth for both parties. The case : Bafin Muhamma 

V. Qhulam Jilani (l) governs it. There was no’- ftf landlord and 
tenant between the landlord and the alleged surety. Nor can I find that 
the alteration made in the Tenancy Act by Act III of 1912 alfecte the 
case in any way ; there is nothing wh^jsyer in 
Act to bring the suit within the jurisdiction of a Revenue 

I, therefore, accept the application for revision and 
decree given by the Assistant Collector, Kasur, dated June 26th, 19dth 
so far as Bahai Singh, the surety defendant, is concerned. The plainti 
can seek his remedy against him, should he wjsh td . io so, in a oivil 

douri;.^. 1,5, '• ' 

Paifcios may pay thdir own costs in my Court. 

Revision cccccptcci. 

Order of Commissioner referred to above is as follows 
This was a suit for a recovery of rent against the tenant as 
well as against the surety. The trial Court gave decree in 

favour of the plaintiff and the defendant’s appeal was 
Collector. Now an application has been made to me that t^h ^ 
should be tahea"pn*tl\e,. revision, fide. Jbe ^ ^ 

urged before' me is" tfial" fcU ^suik! against Was, 

Civil Court and not by a Revenue Court. 

quoted ilfuhawJ/iad Qhulam Mam (1). If tha jj V heard 

good to this day, no doubt, the case against the surety could not b® 
in a Revenue Court. However, the counsel for the other party h 
argued before me that, since the Judgment of tn 

was revised in 1912 by Act lit of 1912 and proviso added t® 

and also quoted ruling 9 Lahore, page 38 of 1928, but ® ® . . y 

rulingno reference has been made to Hafiz Mulmmmadu. Qhulam Jilam (1) 

and the facts in issue are not similar to those given in t e ru ing, 
one hand, ao doubt, it is desirable that the case against *1^® 
the surety should be decided by the same Court, because,, if there is a 
separate lase in a Oivil Court against the surety, that Court 8,haU have 
to ascertain the amount of rent due from the tenant before it . can giv 
a decree a favour of the plaintiff'. An ascertaining of the exact amount 
(1) 81 P. R. 1904. 


f 
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of rent in arrears could only be done by a ( 1 ) which 

other hand, there is ruling, Hafiz MuMmncui v 

has distinctly laid down that in such cases the case 

should be fXe guidance of the 

Financial Commissioners for a ruling • v fn hn heard before 

the Financial Commissionors- 


Revenue 

Appellc^nt 
Respondent. 


IN THE COURT OP THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. ,.i 

Appellate Side. ,ncQi\ 

No. 5 of 1930-1931. (Decided on 16-5.31). 

Temnsend,, F. C» 

Bat Singh 

Versus 

Ch. Mctsmtaq Ahmap , . ^ 

„ 22S«.SS.".i="-- ;a. -u. 

^ +v,i> Vinanrial Commissioner to set 

It would need very strong reasons fo ^ ^ the Commissioner. 

aside the appointment of a Zalidar made by the CoUecto 

AppJ .r.m tbe »d„ pf .b« »! !-'>»• K™”™' 

ORDER. ; ^ 

reasons given by the Collector I dismiss 

is no reason to consider Jan Mohammad’s claim seriously, 

Hs application. ^ it.’ ;*'Atain ns Neitherthe Collector nor 

' heasd'^e^'claims kk Aidar -tahift man for this zaildari. 

the Oa»iini»ion«r have tbonghtbim the most smt f 

:t woptd „e.a -o. — La LSI 

rrirh-r: ::”ta™co ,» .h, = 

mold Mepdoimine, “L. oLeetton. I dismiss hi. opplioa. 

considerations cannot help him in lu » 

““'The ooptest rosily lies betweeo B.i ®»d'. Abmsd.^ Tbs 

Oolleetor's s.d Ibe Oo-hieiseiss^Lf ‘t^o ^ Lot 

l and they need not be recapitul . the zail bat Hidus are a 

Muhammadans are, it is true. choice' of Mushtaq Ahmad 

very ithportant minority V If th 
s 1.A4-U 9Ln.il Aar ai 


le, m a ma3oriiiy m — 

i ., Tf thf, Commissioner’s choice of Mushtaej Ah 
hportant minority. If th Muhammadans. 

Lth soador m'l 'VedPOS* •« ms» r. eoyonimopt 

Mushtaq Ahmad is a J with the Commissioner. 

■ii 10, ysors hii woj » «««“-• '• „Lml. is m tho 

n -i '■t.o Ahmad 

«B^tiBfaotoryb,.he can always call on musmaq 
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On the other hand Mushtaq Ahmad strikes me as a man of distinctly 
more character and personality than Baj Ssngh a retired Dcffadaf^ and 
a worthy man according to his lights, bnt nevertheless ordinary, neither 
he nor his counsel could in any way expiam before me a statement he 
made, when applying for a military scholarship for his son, which show- 
ed that hi had very much less property than that is put forward in his 
claim for zaildarL 

Having given the matter due thought I can see no reason to disagree 
with the Commissioner, and dismiss Baj Singh’s appeal. Parties may pay 
their own costs, 

. ^ Appeal dismissed. 


Applicants 

Respondent 


IN THE COURT OE EINANCIaL COMMSSIONER OP THE 

PUNJAB. 

Revision Side. 

No. 166 of 1930-Bl. (Decided on 10-7-3].) 

Miles Irving, F. <7. 

Nun Bakhsh 

Versus 

Crown 

Crown lands— disposal of - unrestricted powers of Government- 
no locus of third party to appeal or to apply for revision against an 
order on such appeal— right to petition to Government or Govern- 
ment officer to exercise discretion in other than judicial capacity re- 
cognized. 

Held, that Government is not bound by any restrictions in the disposal of 
unallotted crown waste lands. Any instructions, it may lay down for the dis- 
posal of such wastes are purely administrative instructions for the giudance of 
its subordinate ofiicers No third party has any locus standi, whexchy to appeal 
against an order or to apply for revision against an order s^sing out of the said 
appeal. There is no objection, however, to the residents of the village requesting 
the Government or any of its officer to exercise his discretion in a particular 
way acting in a o^ipacity other than judicial. 

Revision against the order of Commissioner, Lahore Division* 

ORDER. 

In this case one Nur Mohmmad, held as a Crown tenant certain 
Government lands. As they were damaged by hallar, he was in June 1928 
given certain land in exchange at other Government waste, . classed as 
charagah. An objection was lodged by certain tenants of the village. The 
successor of the Deputy Commissioner, who ordered exchange, cancelled it, 
An appeal was lodged against that order, and the Oommissioiier accepted 
it and restored the first order on the ground that the Deputy Commissioner 
could not review his predecessor’s order without sanction. The present 
Collector decided not to apply for sanction for review, appeal has 

been presented in the Court of the Commissioner and^Rcted* Certain 
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residents of tho villas* now apply to 

that Government is net bound by any disposal of 

tod Crown waete. Any instructions, it may ay ^ , us 

such waste, are purely administrative instructions 

subordinate officers. It follows that no thir par y ^ i,. 

whereby to appeal against an Ctlh the 

capacity decline to accept the revision. , , r v -n 

petitioning Government oi* any o ^ - T^articnlar \vay» But 

Ihey shoi^d exercise the discretion of Government m a pa^cu y 

such a petition would be entirely distinct Jcommis- 

fcr revision made in the Courts of Commissioner or the Financial 

sioner acting in their judicial capacity. ... 

Eevision dismissed. 


IN THE COURT OP THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 

Revision Side. ,o n iaai\ 

, No. 40 of 1930-31. (Decided on 13-7- 19rfU- 

Miles\ Irving, F- O. 

Ntjka and others 


Revenue* 


Respondent* 

—Canal and Drainage Act (8 of 18^). Rr^e 32^^^^ 

zammdars by wrong water course by zamindars 

by fSrTurt S^hrthe™one pLcribed by the local officers of 
^SonffioTZ order of the Commissioner of Multan Division. 

ORDER. 

I. «11 ftese o„« P6»lt7 to b.« levM lor irri,ati.« 


SI 


TAJ-UD-BIN t^/CROWi^.'- ^ 

I do BOt feel competent to express an opinion on tlio advisability of this 
diversion ; and whether it ■ was advisable or not, it was the duty of the 
irrigators to obey the order* Nevertheless, in view of the doubtfulness 
of the necessity of the diversion, I reduce the penalty to a nominal 
one* At present in the four cases before me and in one other which 
has not c^^me up, the actual penalties are at quarter rate. 


Rs. 

A. 

P. 

' 198 

5 

0 

392 

'' & 

0 

189 

12 

0 

199 

5 

0 

165 

12 

6 

1,145 

8 

6 


I reduce these all to a nominal fine Of 1/32 f.e* the above are 
divided by 8. 

Fines reiticed* 


In the court op the pinanoial commissioner op the 

; PUNJAB. 

Revision Hide. Revenue. 

No. 175 of 1930-31. (Decided on 4-8-31). 

Asghar Alt, F» C* 

Taj-ud-Din Appl'kant 

Versus 

Cbown Other side* 

/ Govj^cmmenX Ln^ails (Punjab) Act 1912, 

S. 24—- new co’lbnj?^ in’^lxiliinSEi’ ^#'^^"1^1 ■ W'- ' IS' flability' r af.- 

grantee to fulfil conditions of personal residence— resumption of 
land under —notice contemplated under section. 

After a new colony has been in existence for I2 years or 15 years and 
has become firmly established, a grantee, who has not acquired the proprietary 
rights, retains his technical liability to fulfil the conditions of personal residence, 
but the existence of a habitual house should be accepted as sufficient evidence 
of residence and further inquisitions into the habj-tiB of the grantee should be 
avoided* P. P. I9l4 (Rev.) followed. 

Held also, that S. 24 of the Punjab Colonization of Oovernment Bands contemp- 
lates the issue of a written notice requiring the tenant to rectify tke breach of con- 
dition within a reasonable time, not being less than one month to be stated 
in* the notice. 

Eevision from the order of the Commissioner of Multan Division* 

ORDER. 

The petitioner Taj-ud-Din, was granted a rectangle on peasant eon- 
difions in 1916 in Ohak. No, 24/11 -L., Montgomery tahsil. Occupancy 
rights were granted to him in 192D This grant was confiscated by 
the Settlement Officer’s order, dated the 2 ith October, 1930, on account 





The Commissioner rejected 
He comes to this Court on 


of the grantee's 
his appeal on tl 
the revision side* 

This resumption has been ordered under S. 24 of the Colonization 

f Government Lands (Punjab) Act, 1912. That section contemplates 

\ ’sue of a written notice requiring the tenant to rectify the breach 

{condition within a reasonable time, not being less than one month, 

t be stated in the notice. Such a notice was issued on the 2nd of 

T e 1930, whereby the petitioner was given three months’ time 

““ etify the breach. This notice was not personally served on 

u as he was absent from the Ohak. The second notice dated the 

„ T’ October 1930, was received by him at his home address in the 

? itot District on the 14th of October 1930. This notice, however 

reauired the petitioner's presence on the 24th of October 1930, a 

M t/omery, but he did not attend before the Settlement Officer on 

date and the resumption was ordered. Technically this notice 

not be considered as one contemplated by S. 24 of the Act. 

In IhaXI and another n. I^mperor (1), it was held “that after a 

n Innv has been in existence for twelve or fifteen years and has 

rrome TmTy established, a grantee, who has not acquired proprietary 

wTretains his technical liability to fulfil the condition of personal 
rights, retains ^ 

residence, residence and further inquisition into the 

as crantee should be avoided.” In the present case the tenant 

an ohata. The Lower 

ir*- r. rrirsl Colony may be considered as having been firmly 

"^rhlished The ruling, therefore, is on all fours with the present c^e. 
established. The ru g. ,,,tangle to the 


A;p^licants 


Yersm 


Other side. 

Caital 100" 


td it was certain 
ttknown person of 
h tlie damage was 
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inflicted. The quantity of water taken without authority was far leas than they 
were entitled to, Held that as in such circumstances there was doubt whether 
so much allowance was legally due, the tmoan imposed on the village be reduced 
to one half. 

Eevision against the order of Commissioner, Multan Division. 

ORDER. 

This case has been referred to me by the Chief Engineers for action, if 
necessary, under Cangii Rule 100 applicable to the Lower Jhelum Canal, 
It seems that damage was done to an outlet at Latian distributary, which 
irrigates chak 32. S, B. and village Pakka. By a coincidence, each belongs 
to a different district and a different revenue division. The Divisional Canal 
Officer imposed a fine of Rs. 1, 034-2 on chak No 32. S. B., and of 
Rs. 289-14-0 on village Pakka. An appeal from Chak No. 32. S. B. was 
accepted in toto by the Commissioner of Rawalpindi. On the other hand, 
an appeal from village pakka was rejected by the Commissioner of Multan. 
I have to consider whethere there was good cause for this differential 
treatment, neither village having applied for revision in this Court. 

There is no doubt that the outlet was deliberately damaged, 
and that the blame rests upon persoms unknown of. village Pakka. 
Tke order passed by the Commissioner Rawalpindi remitting the 
penalty of Chack No. 82. S. B., is, therefore, free from objection, 
and the order passed by the Commissioner of Multan on village 
Pakka is piima facie reasonable. I flnd, however, that there was some 
doubt as to the date on which this damage was inflicted. It might have 
been as late as the 23rd of March or as early as the 26th of Eebruary, 
since on the 25th February the outlet was found to be intact. The persons 
penalized did not receive the benefit of the doubt. Again, they were 
entitled to 133 cusecs for irrigation, and the quantity of water taken 
without authority Was 18 cusecs. They did not receive the benefit of 133 
cusecs to which they were entitled ; thbre is Ho wevei^' some '^doubt whether 
this allowance is legally due in the circumstances. Lately, apart from 
the law of the matter, the Chief Engineer is inclined to lenient treatment 
on economic grounds, I think, the case will be sufficiently met, if t)ie tawan 
imposed on village Pakka is reduced to one-half, and order accordingly. 

Order accordingly. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 


PUNJAB. 


Revision Side. ■ 

No. 141 of 1929-30. (Decided on 27-8-31.) 

Revenue. 

Dobson, F. C. 


SiwAD Hdssain Khan 

Versus 

Zarsham Hussain and another 

Applicant 

Othenide, 
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Punjab Land Revenue Act— S I 6-revision— limitation. 

Held that a revision hied after more than 90 days ought to e ismisse 
in ILminL 

S. 118 — mode of partition. 

Held, that there is no sense in microscopic paHition of ^ 

that where there are three classes of land, chahi, na ri an ii ^ i 
class should be partitioned separately and the parties shon ^ f ^ 
proper share in each class, consideration being taken of va ue an 
process of such allotment. 

Revision from tke order of the Commissioner of Ambala Division. 

ORDER. 

Parties present with counsel whom I have heard. 

This case comes before me on revision. Having been filed more than 

90 days after the Commissioner’s order, it might have been dismissed »n 
limine. My predecessor decided however to admit it to argument, an 
called for a good deal of supplementary information which has served to 
elucidate the position. 

The result goes to show that there was certainly material for 
discussion, and in this connection I must remark on the very casual 
manner in which the Commissioner disposed of the case presented before 
him. There was a detailed statement of' objections under t heads, which 
the dismissed in less than as many lines. In consequence I have had to 
Ueal with each of these seven heads myself. The Collector’s order was 
scarcely leas satisfying, although a little longer ; it does not dea at a 
lucidly with the points in issue, and should have been much more explicit. 

the substal^ of , ce^fvl^rpo4>tion. Ittiisfiy. js'.that 

respohdent Zargham Hussain desires partition of his share in these holdings, 
which amounts to one-third. The petitioner represents a half, and the 
other respondent, Waqad Hussain, owns l/6th. All three parties profess 
a desire for partition, but, in reality, the petitioner wishes to prevent 
Zargham Hussain, who has no son, from isolating his share of the land 
This seems to be tbe position of Waqad Hussain also. However, their 
objection* have taken other froms. They prefer, for instance, that each 
of the 17 khewats should bo partitioned separately into the component 
shares. They also dispute the number of khewats. The latter is, however, 
correctly given as 17, comprising 19 Wells. 

As regards the • partition of eaoh'Metooi separtately, the mode of 
partition proposed by the Revenue Assistint states the arguments clearly 
enough. There is, to begin with, no sense in microscopic partition of 
each kheicat. Standin^j^MsUtvt^'?* 9, gives the reason why. 

In this case, moreover, of the partition is to avert family 

■*'>, Quarrels, which will merely ^^he accentuated, if partition is approved 


share-holders. 
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This is not tlie intention. There are three classes of land, chahi, naliri 
and barani (including hanjar}^ Each class will be partitioned separately^ 
and the parties will be allotted their proper share in each. But, of 
courses in the process of such allotments value and rent must be taken into 
consideration, so that mere arithmetical distribution of land in each class 
will obviously not meet the case* The Collector has not assisted by a 
verv vague description of what was apparently obviously his intention. 
The remaining points in the grounds of revision put before the Commis- 
sioner may be briefly dismissed, The fact that certain other partitions 
in this neighbourhood have been made Jchewatimir is no argument for a 
similar proceeding here, if it is contrary to common sense and the necessity 
of case. The holdings would be too small, whatever Sajjad Hussain may 
say on the subject. The plea that Zargham Hussain has improper means 
of influencing the authorities may be disregarded. The Revenue Officer 
must discharge his duty without fear or favour* Lastly, Zargham Hussain 
is said to have mortgaged land to Sajjad Hussain* This point has been 
the subject of enquiry since the case first came before my predecessor* 
The record shows that none of this land is under mortgage. Moreover, 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revenue. 

Dobson^ 'F. 'O. ' ' 

Bishak Saeup and others Applicants 

Verstts 

Multan Singh and others Other Side. 

Punjab Tenancy’ Act, S. 84— Revision - Collector’s order refiisieg 
relief against forfeiture - open to revision. 

A. Collector’s order refusing relief against forfeiture was open to revision 
inasmuch as he had failed to exercise jurisdiction vested by law and ought 
to be revised on the merits of the case. 6 P. E* 1912. (Rev,) 

— -S. 4— Landlord aisd tenants— suit for ejectment — landlord re* 
ceiving rent pending ejectment proceedings— effect of. 

Where landlord receives rent, when the ejectment proceedings are pending, 
the case for ejectment is certainly weakened and relief against forfeiture may 
fee granted. 

Revision from the order of the Commissioner of Ambala Division* 


26 
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GRDEB. 

Parties present with counsel. I have only found it necessary to hear 
coTinsel fcir Ae respondentSf 

The fects are stated in the order by the Collector, dated the 30th 
March, 193Q. It was a suit for recovery of rent and ejectment. The 
Collector, accepting the appeal, confirmed the decree for rent and order 
of ejectment passed by the lower Court, with a proviso that compensa- 
tion should be assessed under section 70 of Punjab Tenancy Act, before 
ejectment took effect. The appeal to the Commissioner was from the 
judgment-debtors against the order of ejectment, and it was rejected by 
the learned Commissioner on the 5th November 1930 i against this order 
the tenants applied for revision to my Court, 

gtOtmds stated in the application give the points in issue succinct® 
ly. The applicants are perpetual lessees of land in the Balabgarh tehsil 
District Qurgaon, which they devote to the cultivation of MehndL The 
trees take time to mature, and are remunerative thereafter for mary years. 
Compensation in cash, unless it is very libWal, would hardly atone for loss 
of livelihood involved in ejectment. It is true that the applicants have 
made themselves extremely troublesome by defaulting in their rentals* 
Apparently two suits were necessary, though in the present case I am 
only concerned with the four harvests ending Kharif 1927. On the 
other hand, the landlords have got the subsequent rents, and, what is more, 
it seems that the amount decreed was somewhat in excess of the amount 
due# 

Now the question before me is whether, in the circumstances, the 
applicants should be given the benefit of section 114 of the Transfer of 
» Property read with section 48 of the Tenancy! Act, and be relieved 

from ejectment, in view of the fact that arrears of rent have been made 
good ? It is also a question whether the landlords have waived their rights 
to eject by acceptance of the said rent. The learned Commissioner decided 
both points against the applicants, I think, he was wrong. The respon- 
dents should not have continued to receive their rents when ejectment 
proceedings were pending, and could have avoided doing so. They have 
certainly weakened the case for ejectment in consequence. On the ques- 
tion of relief under the Transfer of Property Act, I am referred to the 
standard judgment of Sir M* Fentone, Financial Commissioner, Aziz-ud* 
Din V. Guru BhagivUn Das (1). In circumstances closely analogous to 
those of the present case, the Financial Commissioner decided that the 
Collector’s order refusing relief against forfeiture was open to revision in 
asmuch as he had failed to exercise a jurisdiction vested in him by law, 
and ought to be revised on , the merits of the case. I can see no good 
reason why this ruling should hot be followed. The tenancies now in- 
question are of a very spe^al character. The learned Commissioner con- 
sidered that these special circumstances gave the respondants a strong 
tight to enforce their claim. My own conclusion is that they give the 
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applicants a stronger riglit to resist thO' claim,- They are perpotmi 
tenants virtually privileged never to be ejected, and ejectment, as in the 
case of Auz-ud^Din v* Ourii Bhagwan Das (l) which was that of a garden 
planted with fruit trees, would have been a very harsh proceedings I 
accordingly accept this application lor revision, and order the ejectment 
proceedings to be quashed. The assessment of compensatitn orderd by 
the Ooilector will therefore not arise. 

Order announced. The parties will bear their own costs. 

Eevision accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB, 

Revision Side. Revenue. 

No. 133 of 1930-31. (Decided on 21-8^1.) 

Dobson, jP. <7, 

TtjhiRam Applicant 

Versus 

Bhola and others Eespondents. 

Paajab Tenancy Act, Ss. 111. 112 -Scope of -partition 

proceedings under - parties admittedly landlord and tenant - procedure 

under Act not applicable - S. 77(3)(i). Punjab Tenancy Act applicable- 

S. Ill (1) of the Land Revenue Act req.uires that the parties to a partition 
mnst bear the same status, that is to say, they may he either owners or occupancy 
tenants but not both. If they be ooeupanoy tenants, consent of landlord is 
necessary under S. 112 of the Act. But the summary procedure contemplated 
by the Act is not applicable to proceedings in which the parties are admittedly 
liidlord and tenant respectively. The case falls within the purview of S. 77 
(aXt) of the Punjab Tenancy Act. 

ORDER.'. 

Parties present with counsel for the applicant, whom I haveheard. 
'Tb:« 'case is referred by the Commissioner of Ambala in an order, 
dated ISth March 1913. Certain occupancy tenants applied for partition 
of holdings jointly held by themselves and the owners. Their grounds 
for so doing appear to be that the owners had appropriated more than 
their proper share. The latter raised an objection to partition on the 
ground that the occupancy rights had been extinguished and there was 
a nuestion of title. -The learned Commissioner has referred the case with 
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Eevisiou from tho order of 4he Commissioner, Ambala Division, 
■ ■ 'ORDEE. • 

Rariies preset and counsel heard on both sides. s • ^ 


PUNJO CASB-IyAW, PART C. [1931] 


Bev6rtli6less b6 voided oti other grounds* Section 111 of tte Land 
Revenue Act requires that the parties to a partition must bear the same 
status, that is to say, they may b© either owners or occupancy tenants, 
but not both,. If they be occupancy tenants, the consent of the landlord 
is necessary under S. 112 of the same Act. But the summary 
procedure contemplated by this Act is not applicable to proceedings in 
which the parties are admittedly landlord and tenant respectively^ 

The case falls within the purview ef S* 77, sub-section (B) U) 
of the Punjab Tenancy Act. This section provides for suits between 
landlord and tenant arising out of the lease or conditions on which 
a tenancy iS held. S. 158 of the Land Revenue Act biars the Ju- 
risdiction of a Civil Court in cases upon which a revenue officer has 
t6 adjudicate, and in Aso v. Jagdip Singh and another (1) 

it has been held that there is nothing to prevent a suit for partition 
in cases not covered by S. Ill of the Land Revenue Act. The 
proper course for the aggrieved occupancy tenants in this case, is to 
bring a suit against the owners for possession by partition of the land 
which they claim, or for a share of profits. I accordingly accept the 
application of the owners in this case, though not for the reasons put 
forward, and quash the partition proceedings altogether. Respondents 
have a clear remedy by a suit under 8. 77 (3) (^) of the Tenancy 
Act, which they should now pursue. S. 117 of the Land Revenue 
Act is not applicable at all as there was never any good ground for 
staying the proceedings until the question of title should be settled. 
Order annourced. 


Application accepted^ 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 


PUNJAB. 

Revision Side. 

No. 26 of the 192940 (Decided on 26-841). 
Dobson, jP, (7. 

Miran Shah and others 


Revenue. 


Applicants 


Versus 

Kalya and others Otherside, 

i^utniaib Tenancy Act, S. 88— C. P. C„ S, 1 1— Res judicata — wrong 
decision by ,Naib Tahsildar— not set aside in appeal or revision— suit 
to declare decree null and void— declaration not to be allowed. 

"Where the decision of a Naih Tahsildar, even thongh wrong has not been set 
aside in appeal or revision, a suit for declaration that the decree by the Naib 
Tahsildar is null and void should not be decreed. 



Revenue, 


Applicant 


Otherside^ 


HARNAM SINGH V. JASW ANT SINGH 


The facts of the case are given in the Collector’s order, dated the i th 
Ifarch, 1929. The learned Collector upheld an order by his Revenue Assis- 
tant. declaring that the present respondents were occupancy tenants pay- 
ing no rent as HhoZtdars in respect of certain land attached to a shrine. 

The Revenue Assistant, in order to arrive at this decision, declared null 
and void a previous decree by tho Naib Tahsildar of Jhajjar, m which t le 
respondents had been held liable to pay rent for certain harvests. The 
Collector thought that the Revenue Assistant had no power to annul the 
said decree, but upheld the Revenue Assistant’s decision nevertheless on 
grounds of Equity. . .. 

There is no doubt about the equity of the case. The respondents have 
in their favour the J-ama^andis and Wam-id-arz. 

from documents were apparently not appreciated y t e x ao ^ * 
who followed an entry iu the remarks column of the Jamabandi which me- 
rely stated a general liability on the part of the tenants to pay rent at cer- 
tain rates. This entry was at variance with the entries in t le reu eo umn 
nor did it mention the Hholrto specifically. The Tahsildar s order was 
therefore, clearly wrong so far as the present respondents are coaeerne^. 
At the same time the Revenue Assistant, though he handled the case 
rightly as falling within S. 77 (3) (/) of the Pu^ah Tenancy Act, 

was not, in inv opinion, authorized to declare the Na.b Tahsildar s decree 
null and void, even though it was an incorrect decision. My own course 
will be to uphold the Revenue Assistant’s declaratory decree, but to canc 
that part of the order which reflected upon the Naib Tahsildar’s decree. 
In other words respondents must, iu order to have t e ene _ ® 
Revenue Assistant’s decision, make up tlieir minds to pay the rent decreed 
by the Naib Tahsildar, and the Revenue Assistants decree will only take 
effect from the subsequent harvests. I pass orders accordingly. 




IN THE COURT OE THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 

Revision Side* 

’ No. 34 of 1930-31, (Decided on 3.1-8-31), 

Bobs on i F. C, 

(SuBEBAR Major) Harnam Sitoh 

Versus 

Jaswant Sikgh ■ 

ZaiMar— rules for the appointment— -it is personal not hereditary 
—Collectors’, decision not to be upset— Sufedposh preferred. 

In the appointment of zaildars hereditary claims do not count at all-pro- 
perty is a qualiSoation as well as services rendered by a candidate or bis family, 
personal influence, character, freedom from indebtedness and fitness to repre- 




relate to the appointment ot respouucuu ----- 
strict. Petitioner No. (1) is sufedpo$h in th6 zatl ; 
i a L'lmhardar. I have heard respondent attength by 
f No. (2) in person. I have not thought it necessary 

ititioner, No. (l). 

involved are of some importance. Eespondent was 
Sardar Bahadur Sardar Gaijan Singh, a gentleman of 
[e was qiuite recently a minor, and still under the 
e is also a very large landowner. In regard to land, 
ners can compare witli him. 

hminary observations I turn to the rules for the 
Idtars. . I find that rule 5 states that hereditary claims 
tl. On the other hand, property is a qualification, as 
lered by a candidate or his family, personal influence, 

rom indebtedness and fitness to represent, the agn- 

of the zail. Now as regards respondent he has 
ualifications, and the services of his family are un- 
, personal influence to speak of being a youth st.l 
ds. He is no more fitted to represent the agricultural 
itioner, No. (1), since both are respectable Jat bikhs. 

indcrment of Irving, Pmangial Oommission.r, 



Having the circumstances, I feel ifc is a case for intar- 

ference. Petitioner, No. (2), is an inconspicuous person with no claim at 
all. He cannot compete with the other two parties# Petitioner, No. ClX 
is a retired Subedar Major of distinguished appearance. H® has a pension 
and certain amount of land. There art some allegations that he is 
indebted^ but they have not been substantiated. On the other hand, he 
claims to own land in Ferozepore. I conclude that he is adequately pro- 
vided in the matter of land, though not comparable in this respect to the 
respondent I have no doubt, however, that he is more fitted by reason 
of his years and antecedents to discharge the duties of a Zailclar, and he has 
justified his appointment as 'l^ifactory services. I must 

confess in these cases a strong leaning towards the claims or sufedpo$hes*^ 
It is hard for a deserving Sufedposh to find himself supplanted by a mere 
youth on the score of family services. I, therefore, accept the appeal of 
Subedar Major Harnam Singh, and set aside the Order of the learned 
Collector, which was upheld by the Commissioner, appointing S. Jaswant 
Singh. The application of S. Harbans Singh is rejected. 

Order announced. Parties to bear their own costs. 

■ , , . Application^^ rytcUdU 

IN THE doCRT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

. - ..Revision Side* . ' Revenue. 

No. 123 of 1959-30, (Decided on 3-9.31.) 

DohsoUfF.C^ 

Karam Ilahi and others Plaintiffs Applicamt 

Versus 

^ Defendanis--OtMrsid^' 

ment— rejection of previous judgement between same parties-— grounds 
for interference in revision. 

Where petitioners apply for a cancellation of a notice of ejectment on the 
ground that their common ancestor oocupied certain land and a Judgment 
between the same parties which would prove the petitioner’s claim, was not 
considered. 

Held that was material irregularity and miscarriage of justice justifying 
interference in revision. 2 P. E. 1931 (Rev.) referred. 

Case referred to Financial OomMissioner by Commissioner, Ambala 
Divifcion. 

ORDER. 

Parties present and Counsel heard on both sides. The facts of this 
case are briefly stated in the reference by Commissioner, Ambala, dated 
the 17ih April, 1930. Petitioners brought a suit for cancellation of notice 
of ejectment on the ground that their common ancestor occupied certain 
land. It was dismissed by the first Court and m appeal rejected by the 
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32 PUNJAB 

a.ll.ct.r. Tie leareed O.mmlMioiet las r.lerr.d the c. i« re* 

The first point i» iasoe is whether eBe. Sahia was t 
Dftticioners. This was established by a w _ 
which reference is made by the learned Commissioner 

ment, dated the 7th June. 1884, by ; _ 

by Lala Biadra Ban, Sub-Judge, 
these judgments were not .betw.< 
not, therefore, be regarded tec 
the Sub-Judge, ..was substantial 
some obscure reason, it was r 

Courts. There is not the lea 

■ iUaSmeffi'Vdes to establish petitioner i 

however, they lack the necessary a. 
am concerned in revision to discover 
jarisdictiou, material irregularitues or 
to take the third judgment into oonside 
larity, and' the ‘decision, resulting thf 
justice so for as petitioners are co. 
effect of all three judgments is overv 
On the point of intervention, the lati 

Townsend , P. C.. in No. 2, Punjab R< 

Quarterly Volume, 
ers without redress, 
cy £ accordingly i 
o£ the learned Collector dismissing 

' grant them the status of occupancy tenants m 
S, 6 of the Punjab Tanancy Act. 

Parties? to bea^r tii6ir own costs. ^ j 

Order announced. Be^mOn accepted. 

TVT trtt court OP the FINANCIAL COMMISSIONER OP THE 

PUNJAB. 

Revenne. 

Revision Side. .. . r* 

No. 69 of 1930^81. (Decided on 4-9-31]. 

DobsoUf F» 0* 

' Ap'plicani 

Natha Singh 

VermB 

Otherside* 

AC..-S.80-SCOP. .f-ao.. »o. confe, r«b 

spewfl^lly Act does uot confer a right speoiffcally excluded bj 

. 'i^eS.?.U..whipha^iesto .all nroceediugs.. under the Tenancy Act m the 
'“Ifcnce of specialjruks. * ■ ; ' y y' 


ihe coxnnion ancestor 
judgment of the High Court, to 
■ • - by another judg- 

■ ' Mr. Rahim Shah, E. A. C., and a third 
'^atedthe l7thMay, 1904. The first two of 
en the present parties, and the point can- 
ly as res judicata. The third, that of 

tween the present parties. But, for ., 

en into consideration by the two first 
bt that the practical result of these 
r’s case. If I take them individually, 
attributes for judicial proof. But I 
whether there has been defective 
a miscarriage of justice. Pailuie 
teon was, in effect, material ffregu- 
refrom, amounts to a miscarriage of 
Gerned. Moreover, the cumulative 
helmingly in favour of petitioners. 
3 t ruling is that of my pi-edecessor 
cord 19dl, published iu the March 
intervene, I should leave petition- 
i wrongfully evicted from the tenan- 
this petition of revision, and set aside the order 
petitioners' suit. The effect will be to 

[sued by respondents against them, and to 

the land in dispute under 




— S. 88-Civil P. C. (1908), 0. 38, n 12-Potato crop— not to 
be attached before judgment. 

A potato crop should not be attached before judgmentt 

Eevision from the order of the Commissioner of Ambala Division. 

OEDEE. 

Parties present and counsel heard on both sides* 

The facts of the ease are given in the order of the learned Commis- 
sioner, dated 21st April, 1931. It seems that petitioner obtained a decree 
for rent against one Abdul Hakim on the. ?6th August, 1931. Before this 
a certain potato crop had been attached hy dfder dated the 19th MarGh 
1930. Eespondent, one Abdullah, objected that the crop was his by 
purchase, but the court overruled this objection. However, in appeal, the 
Collector accepted it, and the petitioner then appealed to the Commis- 
sioner who concurred. 

The potato crop should clearly never have been attached before 
jadgment, Vide O. 88 r. 12, G, P* C., nor was there any appeal against 
the order dismissing Abdullah^s petition. Tinder 0* 21, r. 63, 
0. P. C., this order was not appealable, and I do notj^agree with the 
learned Commissioner that S. 80 of the Tenancy Aet confers a 
right specifically excluded by the Civil Procedure Code which applies 
to all proceedings under the Tenancy Act in the absence of special rules. 

I accordingly accept this application for revision of the learned 
Commissioner’s order. The original decision dismissing Abdullah’s 
petition will stand. At the same time the order of attachment was also 
ulira and will be set aside. 

Parties to bear their own costs. 

accepted. 


IN THE COURT OP THE FINANCIAL COMMISSIONER OP THE 
^ - PUNJAB. 

Appellate Side Revenue. 

No. 55 of 1930—31 (Decided on 28-9-1931). 

H, CalverU C. 

Eaja Appellant 

Versus 

Sarang Respondents, 

Punjab Land Revenue Act, S. 28— Crown estate— appoint- 
ment of Lambardar — Land Revenue Rule 17(i) — hereditary rule, 

not a predominant consideration. 

The office of Lamdardar falling vacant in a crown estate, the appointment 
by the Collector of a younger son of the late Lambardar, who was more 
intelligent, possessed of better physiq^ue and of better record than Ms elder 
should not have been interfered with by the Commissioner on the mere ground 
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of tereditary claims, as the rule applicable in such cases is Land Revenue rule 
17 rather than 17 (w). 

Punjab Land Revenue Act, S. 16, Cl. (1) — late lodging of appeal— 
fevisional powers of Financial Commissioner. 

Held, that objection to the late time at which the appeal was lodged need 
not be considered, as where a wrong rale is applied, the Tinanoial Commissioner 
can revise it anytime. 

Appeal against the order of Commissioner, Multan Division. 

ORDER. 

In this case, the estate is still the property of the Crown so Land 
Revenue Rule 17(0 applies. When a vacancy occurred in the office of 
Lambardar the Collector appointed young ers of the late Lambardar as 
being more jnt.elhgent, possessed of better physique and of a better record 
ttan his elder' brother. It was a definite act of selection; the Collector 
was not in any way bound to respect hereditary claims, he exercised his 
discretion and based his decision on the merits of the two brothers. 

On appeal the learned Commissioner seemed to think that the case 
came under Land Revenue Rule 17(^0 which is not correct. His order on 
appeal therefore seems to have been based upon a misunderstanding of fact. 

Apart from the mistaken idea that hereditary claims were to be 
considered, there was no other reason for selecting the elder brother. In 
Buch a case it was not necessary to interfere with the exercise of a 
proper discretion by the Collector. He examined the claims of the 
candidates and definitely selected that one whom he thought would be 
the better officer. There was no sufficient reason to justify interference. I 
set aside the order of the learned Commissioner^ and restore that of the 

late time at which the appeal was lodged need not 
be considered as where a wrong rule was applied, the Financial 
Commissioner can revise at any time. 

, Costs to follow the event. Pleaders^ fees twenty rupees. 

Appeal accepted^ 

^ m THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB, 

Revision Side ® Revenue. 

No. 217 of 1930-31. (Decided on 3-10-1931.) 

Miles Iwing, F* C. 

Ujagar Singh Applicants 

Versus 

Crown Otherside* 

Punjab Land Revenue Act, S. 16— Revision -^Sufedposb dismis* 
sed— defence not heard— inl^erence. 

Where a Sufedposh was dismissed without giving him any opportunity of 
defending himself, held, ll^amounted to a material irregularity to justify inter- 
f&ehce. 2 P.R, I^l(Eev.) follo#ed.-‘ - ■ - 
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Eension from the order of the Commissioner of JuUundur Division. 

ORDER. " 

I find that there was a material irregularity in the Collector’s prf 
ure in dismissing Ujagar Singh Sufadposh in that from the recor 

was not given an opportunity of defending himself. It has been rule 
Surta v. imin-ud-Din (l) that this is necessary before dismissing a zat 
• and this obviously covers the case of a sufedposh. 

It is unnecessary to summon applicant, I set aside the order and r. 
n the case in Order that the Collector may pass a fresh order aft 


Order set aside* 


IM TrfFi OOTJRT OF THE FINANCIAL GOMMIS^IOMEE OF THE 

PUNJ AB. . -p . , t #1 

Appellate Side Revenue. 

No. 25 of 1930-31. (Decided on 24- 10-1931.) 

Miles Irving, F*Q» 

Ch AUDHRI Mehr Singh _ , , appellant 

.1 , , ; " . Versus . 

Dewan Fateh Singh ; . Respondent: 

Zaildar— appointment of —Collector's selection should be given 
weight— exceptions - murder in family is a factor to weigh. 

la the appointment of a Zaildar, a Commissioner should, not be supported 

in reversing the collector’s order unless there appears something flagrantly 
irfthe estimation of the merits of the rival candidates. I P. E. 1913 


36 
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the Collector’s order except in a very ad; 

the above jndgment. To 


in reversing 

cases, •which are detailed in 
Judgment : — 

“Apart from any 

the candidate chosen by the Collector, 
there is, besides two unsupported cases, no 
his decision exception the ground that a i- 
as acting in the appointment to be filled, 
saildari as Inamdar or Sufedposh. 

In this case the Commissioner has 
on the ground that the latter has attach 
comitted by a member of the family 
Commissioner observes that he -wouk 
discretion of the Collector but because in his opinion 

by the former for ignoring the claims of Dewan 

a strong one, and that from perusal of Collector’s 

Tio^or, -Patfib Chand is more suitable for the post 


question of positive disqualification attaching 
or legal defect in his ord 
> recent authority for reversi 
rival has shown approved serv 
or if the appointment is 


reversed the Collector’s order 
weight to a murder 
n Pateh Chandi The 
?e interfered with the 
the reason given 
Pateh Chand was not 
judgment, he presumes 
as compared with 


;his conclusion cannot be drawn from 
Elector, no doubt, says that apart 
Chand would normally have an 
Idarship and that because of the 
lent services and traditions of this 
tedient to appoint one of them, but 
art from the murder he would have 
On the other hand, he says as regards 
; •.■wonderful ■ record of 
that of the Datt Brah- 
tion the services of Ch. 
from this, the fact of 


Crovernment services, even more striking tnan 
man family Of Kan'jrnf,” and proceeds to met 
Mehr Singh’s father and' of himself. But, apart ^ ., ,1 

the murder in the family Of DeWan Pateh Chand is inevitably one of 
the considerations, in the way of making the appointment and the 
fact that the doininissioner is disposed to attach less weight to it than 
the Collector and in consequence thinks Dewan Pateh Chand abetter 
mantis not a reason for overruling Collector’s choice. I desire to 
guard' myself 'from the suggestion that any principle is here beipg 
introduced by which a specific disqualification attaches to a candi- 
date- because of the deeds of his relations. At the same time it is 
impOsSible'to deny that a murder oommitted-in the family is a fact, which 
like' other ‘ facts has to.be weighed. It happens that there is also a 
murdiSr committed in the family of Ch. Mehr Singh, and this^is also 
a fact which las to be weighed, but in accordance . with the : p|uptioe of 
the Pinahcial Cbmmissiopers - which has existed for many years and 
wMtih IB shminafised in my judgment above referred, to, it would not 
be"ifi accordance with precedent except in thA .^itAd class of .c^5ses 
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Bientioned, to support tlie Commissionor in reversing the Collector’s 
order unless there appeared something flagrantly perverse in his estima- 
tion of the merits of the rival candidates arrived .at after all facts 
have been weighed. I therefore accept the appeal with costs and 
appoint Ch, Mehr Singh as Zaildar. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

Appellate 1 Revenue. 

No. 41 of 1930-31. (Deoiled on 1-10-1931). 

Miles Irving i F, , - 

Data Sahai Apvliccini 

♦ . / ■„ Versus 

Crown Other side. 

Government service— -“Provisional substantive'* -- meaning of. 

The form provisional STibstantive is unknown to the Fundamental Rules. 
It is a convenient expression coined^ by the Secretariat to denote a substantive 
Government servant, who, because he holds a place vice another whose lien has 
been suspended, is therefore liable to revert, if that Government servant returns* 
The confirmation of a provisional substantive Government servant denotes the 
fact that he has reached a stage in seniority, where he is not liable to revert 
by the reason of the return of the Government servant whose lien has been 
suspended, , 

Appeal from the order of Commissioner of the I^ahore Division- 

ORDER. 

This appeal arises oufc of the confirmation of certain so-called * ’Pro- 
visional substantive^’ Naib~Tahsildars im which the appellant was passed 
over. There has been great misunderstanding in this matter of the con- 
firmation of provisia|i„al sub^^ officers. ,i;t been generally be- 

lieved that the position 

tionary. This is not the case. The term provisional substantive is 
unknown to the Fundamental Rules — it is a convenient expression coined 
by the Secretariate to denote a substantive Government servant who, 
because he holds his place vice another whose lien has been susp-ended, 
is, therefore, liable to revert if that other Government servant returns. It is 
only by virtue of this liability that the provisional substantive Government 
servant differs from the substantive : he cannot lose his substantive post 
unless by reason of that reversion except it be as the result of a definite 
finding, and sentence. 

Therefore the effect of not confirming a Government servant in his 
turn is simply this, that it degrades him in seniority and makes him more 
liable to revert, if a Government servant whose lien has been su spended 
returns. ^ , 

This,, is in short a. penalty cf reduction. Under the Subordinate 
Services Punishment and Appeal Buies’ (wiiich are applied in practice 
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this penalty cannot be imposed -without a procedure 
^as not been adopted in this case. I have explained 
E -what is called a pro-visional substantive Government 
ng expression— it only denotes the, fact that he has 

eniority where he is not liable to revert by reason o 
jvernment servant whose lien has been suspended. As 
srisional substantive is used conveniently to denote 
liable to revert, I direct that appellant, Day a Sahai, be 
a in his olace, and that M. Shah Mohammad be shown 


Appeal accepti 


JRT OP THE FINANCIAL COMMISlONEB OF THE 
PUNJAB. 

Bevenue. 

o; 214 6f 5-10-1931). 

Versus 

^ Oiherside^ 

“^Revenue Act, S. l6-revision-decision as to the 
ble-no irregularity or error. 

m has been reached as to what customary rule of law applies 
.0 matter of irregularity or error of jurisdiction is aUe|6d ^ 
bion, the Financial Commissioner will be abusing his pow 
re to interfe rein rerision^^^ ^.,^.^^^ . 

Rawalpindi Division. 

ORDER. 

ith of a sonless proprietor, the, Naib-Tahsildar ordered muta- 

f his widow. On appeal the Collector ordered mutation in 
sioners considering that twO squares of land which were 
red in the widow’s name were sufficient for her maintenance. 


Revision Side 


dar. I am nOw asked on revision lo revei-»o uuo v/j 

The only question in issue is that of the Customary 
to the* parties. ‘ ' 

" " In cases falling undef the Land Revenue Act the Pi: 
er is not bound, as he fe in cases under the Tenancy A 
provisions of Section 1 15, Civil Procedure Code. But ii 

these powers should only be exercised when there is- 

serious, failure of justice. "1 would further lay it down 
is essentially oE a^udicial nature between parties, the 
[^iteer'should- Store ffery olbsely to Ihe 'pro visions of 
^ocednre Codei|ln this, case the only question ir^hi 
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law applies to the parties, and a decision has been reached which the Act 
states to be final. No matter ofdrregularity or error of jurisdiction is alle- 
ged, It would, I consider, be ah abuse of the powers of revision under the 
Land Revenue Act, whidh are necessarily wide ownirg to the variety of 
matters dealt with tinder the Act, if I used them to interfere in circum- 
stance in which the High Court would not interfere if the matter were 
the subject of the Civil suit, I, therefore, decline to interfere. 

Applicant has not been summoned* 

, , . „ . — ^ - ^ Revision rejected. 

IN THE COURT OF THE FINANC^^^^MfBSIONEE .OF THE 

PUNJAB, 

Revision Side ‘ ^ Revenue** 

No* 47 of 1930-3 L (Decided" Ott‘ 2^10-1931)* "'^^^^^^ 

Dobson, F.O. 

Mst. Nazir Fatima Applicant* 

Versus 

■ 'M Begam ;; Olher side. 

Punjab Land Revenue Act, S. 16 — revision— Commissioner 
entertains in appeal which he was not empowered to do— interference. 

Where the Collector had modified the original court’s order in the appli- 
cant’s favour and the Commissioner entertained that appeal, hut he was not 
competent to do so, held, that it was a material irregularity justifying interference, 

— Custom -inheritance— -motherless daughter— preference to the 
widow of the deceased. 

Held that according to custom a motherless daughter succeeds equally 
with her father’s siu^iving widows. Llj xjl ljki 


ORDER* 

This IS an application for revision of an order dated the 30th 
August 1930, whereby the Commissioner of Ambala decided a mutation 
of inheritance arising out of the death of one Iqbal Hussain, who left two 
widows, Mst. Bismillah Begam and Mst Kalsum Fatimah, and one 
daughter Mst Nazir Fatimah. I have only found it necessary to hear 
counsel for the respondent^ Mst Bismillah.' 

The geneoiogical tree and the facts of the case are given in the 
order of the learned Commissioner, The Collector, reversing an order 
by a lower Court, gave the inheritance to the two widows and Mst Nazir 
Fatimah in equal shares* The learned Commissioner relying on the 
'Customary Law of 1372 excluded Mst. Nazir Fatimah and granted 
mutation to the two widows in equal shares. I find the learned Commis- 
sioner’s interpretation of the Eiwaj4»am to be technically correct but 
there are other considerations to be boime in mind. With the lapse of 
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time the position of a motherless daughter, 
er admits to be unfortunate, has been ^coi 
iu Gobinda v. Nandu (1.) a daughter a * 
merely because his mother had prj 
a more important ruling than tbi 
concerning this case, namely Shia 
hitssafnv. Karam Ah (2)- ^ 

succeed to their fathers’ property in tne 
dants. This decision ^ , 

also in accord with eamty an ^ ^ 

a deceased wife should not be placed in 
aurvivina widows of the same husband 
•jrthis Le daughters of their own, a 
those daughters should eventually succeed 
Mst. Naair Fatima, whose mother happens 
other consideration. I think'the learned Coi 
to • entertain the appeal of J 

rulin- in Muh'tmmad IM.v. 0. 

W moditied the original Court’s order 

In all the circumstances I fee jus i 
and restoring the Collector’s order, wner 
Hussain will be mutated in favour of Mst. 

• q 1 ciViar^s Order announced, 
widows in equal shares, uiuo 


son was iieia not tu uo 
■adeoeased her father. But there is 
is, which applies to the very tribe 
, Sayyads of Palwal. I refer to, Zahia 
was there determined that daughters 
lence of direct male descen- 
Rlwaj-l'am of 1S72, It is 
the surviving daughter of 
orse position than the ^ 

'ther, the said widows have 
t is manifestly unjast that 
to a better portion than 
to be dead. There is one 
.missiouer was not comp^etent 
dma in view of Mr. King s 
own (3), since the Collector 
. her favour. Mst. Kalsum 
s claim to l/3rd share, 
d in. accepting this revision 
‘by the property of Iqbal 
Nazir Fatima and the two 


Revision 


Mohammad 
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—Punjab Tenancy Act, S. 21 — application for enhancement for 
rent— fail in price— rent should not be increased. 

Held, tliat enliancemeiit of rent slionld not be allowed, where there has been 
a fall in prices since the presentation of the plaint, 

Eevisioa against the order of Commissioner, Jullundur Divisibn. 


ORDER. 

This is an application for enhancement of rent which has been reject- 
ed and appeal rejected, So far ; as^t^e application was rejected on the 
basis of an ag-reemcnt dated 1851, I are grounds for re- 

vision. The agreement is not admitted as required by 0. 13 E. 4, 
and there is in my opinion a material irregularity in basing any conclusion 
from it. It does not in fact form- any part of the j^e|50£d.^, L ther^^ so fnr 
accept revision that I set aside any part of -agree- 

ment and order it to be taken off the record and returned to the party 
tendering it. 

I had no reason to upset the concurrent finding of the two courts 
that the defendant holds under: Section 5 ■(i)- (d). 

As to whether it is proper to enhance the rent the merits the 
Commissioner ' has" expressed no opinion, as he has decided (as* I have 
held improperly) that it cannot be enhanced under the Vagreement. The 
trial court has found on the merits that there is -no gr^^^ enhance- 

ment. In view of the fall in prices that has taken place since the plaint 
was presented I do not think that the claim can be conceded at present 
I, therefore, except as above stated, decline to mterfere. The plain- 
tiff is at liberty to bring another suit, and defendant is at liberty to pro- 
duce his agreement which if properly admitted may be consideted in its 

the tenancy is under 

l!ach party to boar its own costs. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 1. of 1930-31. (Decided on 
Dobson, F, O. 

DiPO Mal Applicant 

Vtrsns 

JiwAN RespoTideni, 

Punjab Land Alienation Act, S. 9— person having status of a 
Rajput Tur from birth— adoption of profession of Qasab and effecting 
of mortgage - mortgage to be brought in accordance with provisions 
of Land Alienation Act. 



Cotha-B Khan 


t Versus 

Respondent. 

from ehak— no ground for confiscation. 
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, . i. o Rn^ut Tur from his hirth adopted the 

A person ha-ving the status of a Rajp _ capacity of a 

piofession of a Qasab profession did not alter his status but 

Lsab. Held, that his. adoption ome pr^^^^^^^^ tire 

that the mortgage must be brought m accordance w 

l„d b, Ihb .f Ambata Divisi... 

ORDER. 

i A fftiirmel have been heard on both sides. 

Parti., ar. pr..»t.«a » - ft. l.arp.d 

Th. fact. .lib. c». - .i.„ ftat 

Comnu..«ner daUd lie b . Eajpul Tur. A. ra.h 

the respondent is . ^cordance with the provisions of 

he could only make a mortg =, ^ ^^rtsave in question was made 

. the.W Alie^tion Act ^“IpacHy of a Qasab, subject to none of the 
by the respondent in the capa y ^ recOEV 

lirtitati... L.rai=^^^ f* 

»« " :z t:z 

te the Deputy:* Gommis^ ^ ^<rt. In 

the mortgage within the pu -ecessarv for me to take action 

:;tlcr^tVtL“^ 

-fir 

.rd.r.lU..Nuib-T«d.r Act .. 

to pc. stroll .tdcr uudcj Ssc i ftio ..oordcnee mlb 

may bring the terms of the mor gag ii,* Act As to the princi- 

Commissioner, in 

pie involved, I am m agreement w.tn in revenue papers 

L'tirr tz 

ir?ur'»?did'To.'2M“i fb. iroti.. Of. pr.l.«i.. strcA - 
ft., oi or bj bcibg kpo*. u. . qa.«b- 


IN THE COURT OP 


THE FINANCIAL COMMISSIONER OF THE 
PUNJAB. 

Eeventie 


Revision Side 1930-31. (Decided on 20-10-1931.) 


Sheikh Atghar Alt, F, C. 


Applicant 



yUSAF u. MOHAMMED ASEAM 


Where a grant is given t© a person and he has acquired occupancy rights 
in it, and the land is fully under cultivation, the mere absence of the grantee 
is no ground for confiscation of the whole grant. 

Held that a fine of Es. 100 would be sufficient. 3 P. R. 1914 (Rev.) referred tOe 
Revision petition against the order of Commissioner, Multan Division. 

ORDER, . 

This is an application for the revision of the order dated the 24th. of 
June, 1931, of the Commissioner, Multan, rejecting the appeal of 
Ohuhar Khan. Chuhar Khan’s square has been confiscated for absence 
from his chak, This square was him about 15 years ago, 

and he acquired occupancy rights in it about tO years ago. The land 
is fully under cultivation, and tbe residential aliata is complete, 
although the patwari lives in it. 3, Punjab Record (Revenue) 1914 is in 
point. Although the applicant’s presence . in the chs^k is teehnically 
necessary, yet this is not a ease in which the whole grant should, have 
been confiscated. I think a fine of Rs. 100 would meet the ends of the 
case. Otherwise I accept the application, and restore the square to the 
applicant on his paying Rs. 100. _ 


' IN THE COURT OF THE FINANCIAL COMBIISSIONER OF THE 

' PUNJAB. 

Appellate Side ^ Revenue. 

No. 37 of 1930-31. (Decided on 22-10-1930. 

Miles Irving, 0, 

Yusaf . Ap:^ellant 

Versus 

Mohammad Aslam Mespondent. 

Held, that the offence of murder is one which affects the eligibility of the heir 
whenever committed and that the heir can be passed, over on that account, 
though the father be in jail.' ' . . , 

Appeal from an order of the Commisioner of the Lahore Division. 

ORDER. 

Nawab Lambardar was convicted of murdering his cousin and was sen- 
tenced to 14 years, rigorous imprisonment. The OolleotSr appointed in his 
place his infant Son. The Commisioner accepted the appeal of one Moham- 
mad Aslam. An appeal has been preferred to me on behalf of the son of 
the dismissed lambardar, . 

It is urged in appeal that as Nawab is in Jail his son cannot be under 
his influence, an argument which I observe would have had still greater 
force if Nawab had been hanged. But it is unnecessary, to deal with the case 
under this portion of Land Revenue Rule 17 {it) ib). That clause also pro- 
vides that when a headman has been dismissed for a serious offence the 



IN THE COURT OF THE FINANCIAL COMMISSIONER OF 

PUNJAB. ■ Bevenue, 

Eevision side , , nAiniq£?lI 

No. 65 oi 1930-31. (Decided on 20-10-19311. 

Sheith AsgUrAU,F.a Applicant. 

Mansabdar Khan 

Versus OtMrside. 

Crown ^ ^ ^ „»,.,inancv rights and building a resi- 

wtxr Lid.n«»o ...una lo. e»... 

confiscation. . ^ acquired occupancy 

Where a grant was made m 1 ^ according to Hs station in 

rights and has a residentialliouse in th > of technical residence 

lil., the “Iff g?” b. »»»«*• S I- B- ““ 

0,a» 0. Mali.. 

• OBD®^. 

M»...ba„. ™ o« “J" 'olbt 

1930. j .ppllcut .oquired 0(!o«p«noy 

The grant was^^^dein 1916 and J . ^ad constructed 






% 
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residence in tlie Chak to the satisfaction of the Collector* The report is 
that he has a residential house in the Chak according to his station in iife» 
3 P, R. (Rev.) 1914 is in point. Although technically residence is 
essential, yet the circumstances did not warrant the confiscation of the 
whole grant, I think a fine of Rs. 100 will meet the ends of the case, 
otherwise I accept the application and restore the square to the applicant 
on his paying Rs. 100* 

IN THE COURT OP THE FINANCIAL COMMISSIONER OP THE 

Revision Side " Revenue, 

No, 9 of 1929-30. (Decided on on 23-10-1931 ) 

Miles Irving. F* C. 

Prem Singh Applicant 

Versus 

Kishen Singh and otheis Respondents* 

Punjab Tenancy Act, S. 49— tenant not having a right of occupancy 
but holding for a fixed term-no arrear of rent-liable to ejectment at 
the expiration of term. 

A tenant not having, a right of occupancy bat holding for a fixed term can 
under" S* 49 of the ^ Tenancy Act be ejected from lus tenancy at the expiration 
of the. term even if there is no arrear of rent at all. 

(ii) Civil P, G.. S. 115 -mistake of law no — ground for revision- 
flagrant breach of justice— cause for revision. 

Though mistake of law is no ground for revision under S. 115 0. P. 0, 
Courts will interfere in cases of flagrant breach of justice. 

Revision against the order of Commissioner, Lahore, Division* 

ORDER, 

The landin' with possession in 1909 and by 

a registered lease of thelsW 

mortgagor* The mortgagee sued for ejectment and arrears of rent. The 
trial Court dismissed the suit on grounds relaticg to the amount of rent 
without observing that a tenant not having a right of occupancy but 
holding for a fixed term, can under Section 49 of the Tenancy Act 
be ejected from his tenancy at the expiration of the term even if there 
is no arrear of rent at all. The Collector rejected the appeal on the 
ground that a mortgagee who has given the area mortgaged back to the 
mortgagor for cultivation of definite ternae of agreement is not entitled to 
eject that mortgagor. 

Normally under S, 115, C. P, C*, a mistake of law is not a ground 
for revision, but Courts have interfered in flagrant cases, and I cannot 
imagine a more flagrant case than that before me. It is an extremely 
common thing for a mortgagee to pub in the mortgagor as his tenant and I 
can imagine no more perverse proposition than that which would suggest 
that the mortgagor is notin those circumstances subject fco the ordinary 
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liabilities of a tenant, whether as a tenant-at-will, or as in this case, a 
tenant bolding fora fixed term, fi,- 

The mortgagee applicant has before me abandoned that part of 
suit which relates to arrears of rent and only asks for ejectmen , o 
this he is fairly entitled under S 49, or alternatively, if there be 
acquiesence the tenant has bccoms from a trospassor a 
against a tenant-at-will. I therefore accept the appeal and a decree 
ejectment from the land in suit be issued in accordance with the ordinary 
procedure. I order the decree with costs. ... 


Bevisiotii 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

. PUNJAB.' 

Revenue. 

No. 2 of 1930'31. (Decided on 20-11-1931). 

Miles Irving, F, C. 

L. Ram Lal and others Applicant 

tf« ^ Versus 

Crown 


Other side. 


. , Stamp Act -separation of partnership -mutual release-an in- 
cident of this division-distinction between release and partition deeds. 

Where three partners carrying on a partnership ® , 

mutually release one another, it is a partition and not a release, oug 
release is an incident of the diyision. 

, .A deed, of release is a one-sided document and binds the 
while a partition is an agreement, between two or more persons w o 
bound by it 

ORDER. 

The deed in this case recites as follows r 

1. Chajju Ram and Ram Lai Aulakh and another were carrying on 
in partnership, 

2. Chajju Ram desired to separate by taking l/3. 

3. Chajju Ram had received one third. 

4. Chajju Ram and the separated partners mutually released one 

.another. ^ 

• Chajju Ram and Ram Lai Aulakh etc. are called throughout the separating 
tner and the separated partners, and the deed clearly is one by which 
..^owners divide property in severalty., Toaiguethat because a mutual 
release is an incident of the division that the. partition becomes a release 
is in my view absurd, .Moreover a deed of release is a one sided document 
and binds the executant alonfit while a partition is an agreement between two 
’’■.uox more persons who are all hound by ik The Collector’s order only imposes 
* ‘ * - f V j dojcnment appears haye been described 
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as a release with intent to defraud, and a substantial penalty, if not the 
whole 10,000 should have been inflicted, Purther the Collector has 
charged the duty on^the smaller share instead of the larger in spite of the 
plain language of the article, I have however no*power to increase an 
assessment or penalty and simply decline to interfere. 


IN THE COUET OE THE FINANCIAL COMMISSIONEE OF THE 

PUNJAB. 

Revision Side « Eevenue. . 

No. 35 of 1930.Si- 214LBL) 

Miles having, RO. 

Sardae Tbja Singh Applicant- 

■ ; ^ ,v ; Versus _ , 

Rahim Bakhsh .... . ^ ■ y^Otherside- 

Punjab Tenancy Act, S. 84 — wrong decision on a point of^Iaw— 

no ground. . 

A wrong decision on a point of law is generally no ground for revision. 
Revision referred by the Commissioner, Lahore Division. 

> ' ' j > ORDER. ' I- - 

This case has been referred for revision by the Commissioner of 
Lahore. Both parties expressed their desire to be represented before me 
but the applicant, though served, has not put in an appearance. The 
ground for revision is that the Collector gave a wrong decision ofdaw that 
no valid appeal has beon presented in the period "^of limitation. A wrong 
decision on a point of law is generally no ground for revision, but apart 
from this the case is dismissed in absentee* 

' io. ' ? . . ^ , 


IN THE COURT OF THE FINANCIAL ' COMMISSIONER OH 
: . , THE PUNJAB. 

Revision Side. Revenue. 

No. 7 of 1929-30 (Decided on 28-11-1931.) 

Miles Irving, F. C. 

Nawab and others Applicants, 

Versus 

Ganda Mal ' * ? Oiherside, 

(i) Limitation Act, S. 5 - applicability to proceedings before 
ll#enue Officers. 

. Held S. 5 of the Limitation Act, is applicable to proceedings before Revenue 
Officers. 

Punjab LanE'Wfv^^ii^'Ac^ 17 -mutation— refusing to 

sumni^jbterested- partlo^^irregularity . 

. Held, that sanctioning a mutation without summoning the interested parties 
is an irregularity. ^ 
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uniab Lana Revdhtte Adt. S. 37 -mutation-sale of 

lemption-registeirM deed— effect must be give 

■ Jf Guiranwala Uistriot, f6r tte orders 


This case has been 

on the ground that an apeal before him 
aad that S. 5 of the Limitation Act di 

proceedings before revenue officers. Ihis 
that S. 153 of The Land Revenue A< 
computation of the period as being gover 
Act, and it has been generally held tha 
Lvmifation Act including S. 5 are alwa: 
under special or local laws, but it has always 
officers are entitled to apply the princ 
including S. 6. 

The irregularity on which the case 
that certain interested parties were not 
was sanctioned. I have now all parties 
convenient to decide the case on the merits 
Collector. The mutation in question i.— • 

a" f'egfsfered deed mon 
being denied as a deed is prima 
receipt of consideration and it is strange 

the receipt of the registration memo, 
refusing mutation in this case that can be alleged is 

V- 1 Via« ftlanaed No period of limitation is laid down 

Tbi otrAir:.! i .. .he fo. 

taking action, I pass no or der a^ 'to costs. 

IN the co^t OP the fin ancial commissioner of the 

, PUNJAB., ^ Ebv^4., 

AppMlate Side. .,^,^1.1931.) ,, ' 


was sent up for revision was 
surnmoned wlien mutation 
before me and it is more 

j than 10 return it to the 

refers to the sale of an equity of 
2‘4th October 189B. Formal 
“be givW liispfiie'^df ' coiisideration 
facie proof of both execution and 
that mutation was not effected 
The only IrWason ' for 
the length of 
■.under' 


te;.MOT?ALWj»k, 


;o be maintaii 









!)TWA5T'SlNGH?;l tH&SAR SINGH- - w 

Ua°-e is Bhayachara and all tliat.oan be aajd-iS thae the .o-traers 
jia'eerteiB persons,, the -division of the yiH age into pattis or le 
daship of the^oandidate to the previous Ratob aider are matter* 

should not. override Jhe,ColleotQr.’sappoinfcm€nb- 1 P-®- '• *. 

ist the decree of tbe Commissioner of Rawalpindi Division. 

‘ORijEE. . _ ^ '.r - 

.ost of lambardari ’ Has been created in MTauza Bar Musa, 

District Gnjrafc, to wHicH the Odllector ' appointed Jalal 

I'e ' Ooija'mismdheK 'aece^tM the appeal (Jf Mutalli and ap- 
ibardar, “against which order _J a&t | appesffs. There is a 
ing ’in i E.'.t9I8 ttgt flf4 ii(e|6ation by .Collector should 
naiVtained.' 'It, does' not s^m ’em i^at reason the 
, as departed from tiiis principle:'. The bafy-¥easOns are (a) 
'n'sarec related than Jalkl to Ghanda whose po?t of lambar- 
f5) tliat tliere are tlitee jpJattie in the village 

aan, K^usHi and Sfidn'i^'iin, and that 3lMalSnd thiS't'570 
■darVyiong to that of Kbushi for 'vidiich- refeSh HuMlli 
' tiat'4f Eusmat Khan' should be foh ad'minfstrstiVe 'reasdiis' 


Diwan Singh. 













Lambardar— dismi^l^ ' . ,■ t. 

Held that the offence of Committing grieYoua hurt in 
justifies dismissal under Land Eevenue Rule 16 (1) (,ip (®-)- • ^ 

dissented 1923 L. L. T. 20 ; 1926 L, U T, 23 ; 1929 h-. L. P. 4b discussed. 

Appeal from the order of the Commissioner of the Lahore Division. 

OEDEE,. 

Bela Singh, Lambai daf of Bhattian, was dismissed in consequence of 

conviction and sentence -of /five years’ rigorous imprisonment under b. 
326, 1. P. G. iu an affray .^tvreen two branches of the same f^dy, to 
the other of which belongs the appellant Dewan Singh. The affray was 
a most seW,one>d premeditated. In the words o 
Judge, “the members of Bela Singh’s party had previously collected in Bela 
Singh’s haueli with the intention of preventing the Other party from making 
use of the manure pit. They had armed themselves with weapons either 
deadly' or likely to cause, de.ath.” The Sessions Judge held that the 
common intention of the accused was to provoke a fight in wliioh_ they 
were prepared as shown by their choice of weapons to commit grievous 
hurt and grievous hurt was committed by all members 
whom two were also convicted of murder. In consequence of this, the 
Collector passed oyer the son of Bela Singh, the responden Ujagar 
Singh, who was away from this village when the affray took place, and 
appointed the appellant. On appeal, the Commissioner appointed the son 
of Bela Singh on grounds that it is necssary for me to go into with care, 
as they, involve important questions of principle in the appointment of 
Lamhardarn. The learned Commiasiner says as follows:— 

Ujagar Singh is , .20 years of age and I see no reason to suppose 
that if, which is unlikely, he comes under the influenca of his father 

5 

unfit 

(/) bind Shiv Lai v. Lain'" 

As regards the first ruling, it is-not under the Land Eevenue .Eules 
at all. Under the previous Act, Col. Davies, Financial Commissioner, 
found that the offence of grievous hurt in an affray was not which would 
ordinarily disqualify a man for the post of Lambardar. feThis ruling, which 
throws an interesting light on the conditions of life 45 years ago in the 
Punjab, is not, I consider, applicable to the year 1931. I am definitely o 

the opinion that the offence of committing grievous hurt in an affray is 

one which justifies dismissal under Land Eevenue Eule 16 («). (flf)? I 
defi-uitely. disi^eut from the. ruling in SoBdfit v. 
applicable to present day conditions. 

The learned Commissioner then -refers to the ease Shiv Lcrl. m 
Lalu (2). This case is by no means illuminating as it does not specify 
the reason for . which a Lambardar was passed over. It h^ mot been 
published and in'Vmy sh<mld not be quotedjW an authority, as it 

(l) 6 P. E# 1886, 1923 L.Xi. T. 20, 


at if, which is unlikely, h® co-mes under the innuenco oi 

years hence, .he, is Ijkely to jdevelope, such moral turpitude as, would 

ifit him for the post' cif liambardar,~^ide SondU v. Amir Singh 



DIWAN SINGH V. HJAGAR SNGH 


fewati Siuglii 


costs afod direct the apj 


w accepted, 
t. T. k 


JO 


does not, in fact, give any guidance, I have then been referred to the 
case Muhamad Ghafoor v. Balu (J), The Lambardar in this case was 
dismissed for failing to report an outbreak of small-pox and I need not 
waste further time on its relevance in this ease. The really important 
ruling on the subject is one by Mr. Townsend, Tinaacial Commissioner, 
in case No. 3 of 1928-29. It is reported as Chain Sukh v. Indar Singh 
(4), but, as it has not been published in the Punjab Record I think it 
necessary to reproduce its substance, ■which is as follows : — 

*‘The Jats of Rohtak are' notoriously liable to sudden outbreafes^ of 
violent crimes ^ To appoint Ihdar Singh, so?n of Earn Kala, in 

place of ‘his^ father, of 5 years’ imprison* 

ment for taking part in an attempt to murdeV*' a^arentjiy an hereditary 
enemy, as the Commissioner says, is, in my opinion, eutirely wrong, even 
subject to the conditions of Satharahi and the like he laid down. Lam* 
bardars must realise' that conduct*'4hoh wi^' 

guilty entirely destroys 'the ‘ fai!tiil^'*'ci«^i&^'^td^^fettfiEiffi|^.''^‘''CIbllei3tor 
considered Chain Sukh eminently suitable for the post. I agree, his 
military record is admirable. Hereditary considerations do not come 
into account. I, therefore, accept the appeal.’’ 

This case is absolutely on all fours with the present ekSepI wiih refer- 
ence to the criminal activities of the Jats of Rohtak, which is hot really ess- 
ential to the principle. In any case, I am prepared to extend the. principle 
laid down by my learned predecessor for the Punjab as a whole, and to re- 
affirm, as regards the Punjab as a whole, the principle that Lambardars 
must realize that participation in violent crime entirely destroys the fainily 
claims to headmanship. Land Revenue Rule 17 (2) (&) gives the Collector 
power to refuse to appoint an heir, whose eligibility is affected by such off- 
ence or disqualificationi, or who may reasonably be supposed to be under 
influence of the dismissed lambardar to an undesirable extent. I do not. , 
think 

ed lambardars. The disqualification would be just as pronbtinced if the late 
Zambariar had died in the riot which he had provoked. The reason for 
passing over %he heir in such a case as'this, is that, in h family quarrel of this 
nature, the eligibility of the heir is, as laid down by my'predecessbr, affect* 
ed by the offence itself. In niaking this ruling, I gaurd myself from the 
suggestion that I am adopting the principle of the taint in blood. The prin- 
ciple of exclusion which I make eixplicit is that the heir is excluded, nei- 
ther because he is under his father’s influeUee,*'Ao#lfe®ifeil"'1iy 'father mere- 
ly committed a serious crime, but because the nature of the crimed namely, 
aggression in the purauUnee of a family or tribal feud, necessarily involves 
the eligibility of the heir. . For these'" reasons I accept the appeal with 



' IN THE'^OtiRT €>f Ti'toAl|6liLE dOltiSSld^^ T^HE ’ 

r.-'. '■[,!■■.• \-lini ■'■^' •■ ■ ' ^*- '■'• v''‘ Revenue. 

Revision 'Bide, ,. ,.•,/ .. ;,■ >■ ,■.; ■ .v- -’^ 100 ,^ ■ '' ' 

' '. .' "‘Nq.’ 4^ of i93'0.3.i» (Rep.id.e'i.euSViO-iy^*^- ■ , 

"'"t . ■jC>o6son,.E, (X 1' ... - : . - 

, ,. r.,''. r- Applicants 

C.2 ^ /.vt- .■:'■■■' ' ,■ ■, " > ^■ ; 

: Bespondents, 

g'^ jTQ Provisions' nian^atOFy-^siiil fo^' 

e^gardiog: compensation— necessary. ■ . 
ehtraa tiie vrovisions of S, TO of the Tenancy 
ial.fcnr issm 

_ iT..« Awp/n Aouah no ‘Claim is stated , and 


Bha»A' and -OtMrs 


OEDE?" 


1. Bhaga etc. v. a- :u- V 

„ -T i.t. -D ' • ■ V. ' ;i : Mihaa Singh etc. 

1' ■ In'case NOiflpartieivver.e presOnt tvith codnsel who -were heard on 
both sidea. la -case Nd.- 2’ P«ftie9 wer* present and heard respondent alone^ 

being rdpresehtaed uyooTinsel.'- ■ ! '' ' 

v:.;.®bd8e- -aaie 3 >re Wy add the‘-pdiiit in iss^ is the^same 

in 'both. ‘"A single order mil therefore suffice. ^ . .. . j m ' y. 

J ' ferae Collector d^crfed a,n enhan^ent 

OH the score of iiregalarity or in each case, however, the 

mandatory provisions of .■ S. 70 of the Tenancy ; Aqt , r.pgardug 
compensation were, ignored. ^ It is true, Aat petitioners have not stated a 
cMm and there is ' nd evidence to show that^compensation is, due. But 
it?'is esseutiar lor;' au , issufe to he' framed and a decision reached on the 
point. These petitions are ' accordingly accepted, .aad.tlie oases, will be 
rdinanded to the lowW ’CouA for a.dedision. a# directed above. 



MOHAN LAH MOHAMMAD HAYAT 

irregularity or jurisdiction arises. In case No, 
djudication was that raised in the first case, so 

p'rarjk iiolds sood iio. both casos* 


Mevision accepted, 


IN THE COURT OP THE PINANGIAL COMMISSIONER OP THE 

PUNJAB. 

^ . o- 1 - ‘ ‘ Eevenue. 

Revision Side 

* ‘ ' No. 55 of 1930-31. (Decided on 21-11-1931.) 

‘ Miles Irvings F. 

Mohan Lal ' Defendant-Applicant 

Versus 

Mohammad Hayat and another ^ T' ^ . 

Punjab Tenancy Act, S. 1 5 - co-sharer s suit for recovery o 

rent— tenant not liable to divide rent between co-sharers. 

Inasuitbyaco-shareralleging that the tenant 
other 00 -sharer and paid him the whole ot the produce, ' , » Ij, 

was not bound to divide the rent between co-sharers, that > 

passed against him even if it was found that he paid the 
other eo-sharer and that the tenant was no party to the suit. 

fiia nvder nt Commissioner, Multan Division. 


is the co-sharer of land witn luoimu 
iltivated by the predecessor of Thiraj 
t sued his co-sharer and the tenant-at- 
its. having conspired between themselves, 
plaintiff’s share of the produce. Tim 

' that 

ed on the defendants 
hare, and placed the 
found that the point 
Court’s order; hence, 
on material irregularity 
another point that the 
, the plaint was not 


and, consequently, passed a decree, 
of this question had been wrongly pi 
that they had not taken the plaintiff’s 
the tenant alone. The Commissioner 

fas technical only and restored the prior 

cation for revision, which can only he 
latter of placing the onus and also on 
‘rtrifViAnf -inrisdiction, because, 





Petition dismissed. 


'THE FINANCIAL COMMISSIONER OF THE 
PUNJAB. 

Re venire. 

E 1929-30. (Decided on 28-11-1931.) 

Miles Irving, F. 0. 

Appellant 

Versus ^ 

Respondent. 

ointment —passing over of heir— effect. 

heir, whether minor or not, has been passed over, so 
Dssibility of any presumption that this is for immaterial 
ssed over for good, and there is no alternative but to 
nderthe rule of primogeniture deriving frona the last 
p.E. 1930 (1st. quarter) followed 7 P. B. 1896 referred, 

mder of the Commissioner of the Lahore Division. 

OBDEE. 

rdar, was dismissed for grounds, which cannot be 
because, the records have been destroyed. It may be 
ose of this case that he was dismissed because he 
He left a mihbt son, Faiz Rasul, who was passed 


Appellate Side 
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tf, be true that he paid the whole to the defendant, no decree could 
be passed against him. He, therefore, should not be brought into Court at 
0« tt. f«t, of .ho caoe I . 0 . d.opo.od .0 

depart from the finding of the trial Court. 

The contomlioo, that tho pl™* ™ preoeated alt.r tho t.mo tho 
had abated ™ ..k.» h. the tritd Court and on 
docidoa in the pl.intiP. lavont in the trial Convl. The fir.t appe 

Conrl did no dej ‘‘j by u., Coomieeioner 

r„tl 12 1 ? rd'ttrd“w» ie' <in.l andbiudin,. The i»n., whether 

“»e.,.r. ae I have eaid, I do not ooneid.r that the 
tenant was a necessary party to the suit. 

I decline to interfere. 




IN THE COURT OF THE FINANCIAL COMMISSIONER 

>‘.n ' •/ ' ■ 'f"' ■;*''• 

Miles Iruing, F. C. 

BUIiANDA 


Appellant 


Versus 


Sawakan Singh 

Lambardai? - succession 
village of lambardar— til. 
his influence. 

Where a Lambareiar was 

S offiee“ wTs prTsSmerto be under the previous 1 
Appeal against the decree of Commissioner, Labor 

ORDER. 

In this case Gopal Singh. Lambardar. was dismmse 
still was found in his village, which was notorious 

,2)2P.E1930 


,^ion- working still for ^ aiicH c 
dismissal— nephew not eligible as 

dismissed on account of a working 
his village, bis nephew was h 


BULANDA u. saw ARAN SINGH 


over on immaterial grounds. He has advanced his claim at ' 
opportunity when the succession opened out. _ fhe 

7 P. R. Of 1896 refers to the case of a rules 

appointment, passing over the senior line, was ma ® ^ applies 

under which it was impossible to appoint a minor, and 
to other rulings, which have been quoted, in 2 R B. 

reversion to the senior line. This old rule was referre 
1930, in which it is observed that Land Revenue Rn 
of the present rules must be interpreted strictly, -t^re 

ft, i,ir las b,.„p.s..a 0T« ft. .Idrf.., ft. ™l. » ““ 

b. .d.p,.a, fter. , 1.1. 

.ffect ft.l claim, ft.nia b. c.bsidsr.d when ft. pM* Ml. 

In tti« cose, hom.ver. ft. qn«abion of ft. 
ft. appointment, pa».ing over ftetminor son, was „.e.ent rnlem These 

and the only qn.otion i. that of tbo U 

rules are, as observed in (2), to be inberpre ^ ^ 

that, when an heir, whether minor or not, has been passed ov ^ 

there being a possibility of any jg alternative but 

reasons, he has been passed over for goo , .„.-u„re deriving from the 

to make the appointment under the ru e o P*"™ anopoal, and, reversing 

last incumbent of the post. I, therefore, acoep. £ Bakhsh, 

the Commissioner’s decision order the appointment of N 
appellant. Order with costs. Pleader’s fee Rs. 20. 


«B[HI 



Revision Side i^evenue. 

No. 126 of 1929-1930. (Decided on 22-12-1931.) 

Miles Irving, F. C. 

Plaintiff- Applicant 

Versus 

md others Defendants- Other side. 

rights , of occupancy 
rights In’respect of a plot. 

Whore a claim for occnpancy rights is based on agreement which confers 
rights of occupancy in three persons, S, N and B, on condition that they s rou i 
stay in the village and break up eulturable land and pa,y'rent, held, that in accor- 
dance with the ordinary practice no right is conferred in respect of land acquired 
bv the descendants of 8, N and B otherwise than by breaking it up or, if already , 
cultivated and abandoned by taking it over. 

Revision against the order of Commissioner, Lahore Division. 

OBDER. 

The claim for occupancy rights in this case is based on a 
‘ lease or agreement made in 1854 by the owner of the village* 
The, lease refers to Chathu Bathu, but, by a comparison with the 
revenue record I have no doubt that this is another name for the 
village known as Taragarh. The agreement ralates that, if three 
persons,^ Subhan son of Nur, ,Nathu son of Sedagar, and Bahadur son 
irtna. ittjjv in tbfi villaafi and break np cultiurable 


Nathu 
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The Collector passed over his nephew. Sawaran Singh, as being under^ hia 
influence and appointed Bulanda who is a Muhammadan Jat. The Com- 
missioner accepted the appeal and appointed the nepew Sawaran Singn. 
The Commissioner referred the case to me for a ruling but obviously mis- 
understood the purport of it. It is clearly a matter of common sense that 

in a village, where illicit distillation is rife, the nephew of a dismissed 
Lamhardar, who is Only about IB, should be under the infiueBce of lis 
uncle, I quite agree with the Collector that Bulanda s would be a very 
suitable appointment with the object of introducing an element in the 
village which will stand out against illicit distillation, but unfortunately 
he is or was when these papers were prepared seriously m debt. I think 
the case must be considered a-fresh in view of the doubts as to Bulanda s 
insolyoucy. T'heroforo, while I so far accept the appeal that I consi- ex 

Sawaran Singh unsuitable, I return Bulanda s appeal and the revision o 

Kliarak Singh for a fresh decision by the Collector. 

Case remenaea* 


57 



tKe petition, if .ade 

Ster X period assigned tor an appeal, in the absence of reasons justifying 

extenbion of the period of limitation. 

(ii) Punjab Land Revenue Act, S. 37-duty of Revenue Officer- 

rule of succession— summary inquiry, , . , ... , 

Where the Eevenue Officer has to determine who is the heir he must obviously 
determine what is the rule of succession. It is true that he need not enter into 
anv intricate questions of law, but when any of the parties to a mutation claims 
to be governed by personal and not by custontajcy, law, he must come to a 
decision, however sumihary. „ , , <: 

(iii) Punjab Land Revenue Act, S. 16— powers of revision 

cjterciaft of— conformity with S. 1 15, C.P.C. 

Held, although the revisional powers of the Knancial Commissioner under 
the Land Bevenue Act are unlimited, he would not exercise them except incases 
governed by S. 116, 0. P. C. Held also, that it is absurd that in disputes which 
only deal with presumptions greater latttude should be given than in disputes 
governing rights. 


CHANDAR PARR ASH v. LAKSHMI NARAIN 

11 . f ;t • The terms of the agreement are not clearly 

expressed. ^ conferred m respect of land 

bXclts .f the.. 

it up or, if already cultivated and abandone , y in 1890-^1 

Th»; field. No,. 1355.576, 1360-676, and 806 ^hiel. « 

we« 1. b, r,«ard,d 

.iac. have He. 1000, la 1865 It wa, 

, who is aet proved te be the 

-*e«bwKm _ ‘'- ri'iv was cultivated 

of the present bv Subhan and 

in 1865 and after that presumably y Annellate 

this may be regarded as covered by the agreement. The Appellate 

Court has not dealt this field i \ .ini-r^- - 

is a material irregularity. I Accept 

the notice Of ejectment in reSp^Ot"^ 6f field No. lB§3-6i5 and 

* declare it to be an occupancy tenancy. Each pa^y to pay « 
declare ir w Sevision partly accepted. 

own costs. 

. IN THE COURT OP THE FINANCIAL COMMISSIONER OP THE 
■ PUNJAB. Revenue. 

Revision Side. , oi ii qn 

No. 21 of 1931-32. (Decided on 21-11-31 >. 

Miles Irving, F. C. 

^ Applicant 

Ohaitdar Parkash 

F€»SMS 

„ Respondent. 

Lakshmi Narain , , m . • • 

(i) Punjab Land Revenue Act, Ss. 16 and 14-revision -inter- 
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Case forwarded by the Commissioner of Ambala Division, 
opinion thereon. 

OEDER. 

Nanah Chand, mutation was e 

Uakhshmi Narain on 3rd July 1930. 
the adopted eon of Nanak Chand appes 


On the death of Pandit 
favour of the reversioner 

Collttr whT'rejeld'the appeal on 22nd Decemoer xuou, 

0. lOtl .9BI, 17 rid “ .h. 

Commissioner who has recommend 

name of Mst. Gobindi widow of Nanak Chand. ^ „ftriod of 

T • i. )■ tail hv the Commissioner that there is n p 

It IS true as stated by the oomm true that parties 

limitation for applications for revision. prosecution of their 

claim. It would be monstrous to P 

„d„ b..n “Zb did ..t ...» .ppl7 f.. » 

ZttuLbg a ..P. .be bpplicu.. w.. «.d. " 

Commissioners Court. The right principk to "“^period 

refuse to interfere on a petition for revision i .justify extending 

assigned for an appeal unless for reasons which would justa^ 

tlie Deriod of limitation. I find no reasons in this case. 

tlZm:!, b, i. that I ba.. 

of revision under the L^d Revenue Act is uu imi e covered by 

-exet^i in eases coverea oy 

8. 115, Civil Procedure Code. It is absurd that in disputes which 
a;.-™ lat.it.nriA should bo givon than in 


Interference 




LABHU V. BALWANT SINGH 59 

IN THE COURT Of THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 

Revision Side. ^ 

No. 19 of 1931-32. (Decided on 28-12-1931.) 

Miles Irving, F. G. . ‘ 

Mushtaq Rai '^-^^Mppticanl 

Versus . ' * 

. Rmpondenf* 

14 ' ' 

to substaative f>oM appeal— ife- 


Crown 

Fundamental 
moval from list oi 

Held, tiallo'alpeal Kes f^nl an" oraer'te%«W^t^^iatiEg member of 
the subordinate service to his substantive post, • 

Held also, that no appeal lies from an order removing the name of a 
candidate from a list oif oandidhtes. 

Revision from the order of th® Obamis&Mier of Rav^P^^'Division. 

-1' i.vl3‘4|,J3| .( 

ORDER. 

The applicant for revision is a patwari who has for misconduct been 
reverted from the officiating appointment as field kanungo and has ^ ' 

his name removed from the register of kanungo ciaildidaites. His 
appeal hah keen rejected by the Commissioner. 

As regards his reversion, I hold that the punishmen| of reduction to 
a lower post referred to in rule 3 of the Punjab Service Punishment and 

Appeal Rules means reduction to a lover substantive post. This is imp- 
lied in Fundamental Rule 15, which only lays down in the case of sub- 
stantive posts that reduction shall not be made except in the case of in- 
efficiency or misbehaviour. I rule that a Government servant officiating 
in an appointment is on probation in that appointment and that as the dis- 
.a .p e rson on BfpJ)ation does not amount^| o 

amount to reduction for the purpose of that rule- Hence, no appeal lies 
from an order reverting an officiating member of the subordinate services 
to his substantive post. 

Also no appeal lies from an order removing the name of a candidate 
from a list of candidates. 

The application for revision is therefore rejected. 

^ t^Apphcahon rejected. 


sversion 


cand) 


LAHORE HIGH COURT. 


Appellate. 


No. 786 of 1930 (Decided on 3-2-1931)' 
Addison and Bhide, JJ. 


Appellant 


Labhu 


Versits 


Respondents, 


Balwant Singh and others 
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Ponjab Tenancy Act, S. 77 (3). Ptoyiee 
to d>. Renenne Ccnrt-anty to come to a ^""";^ 

mm toe CSril Oonil cm ^ j.^^itoned only Oj • :feym"C 

deciding any matter -which _ , to the District Jadge m snoh a case 

Court, it must do so and an appe^ v(r _ _ liowever, it becomes necessary 
as well as a second appeal to the High j^turned for presentation to the 

to decide snch a matter, the p determine the suit, 

Collector and it is for the EsTenue^^^ expressed an opinion upon 

no matter -whether the Divii IjOiws n 

certain questions arising in the suit. . , , , ^ -PToshiarnur. 

o .1 from an order of District Judge, Hoshiarpur. 

r^::X' I 1. Pa. .0 »• Mabcd La. Pan. 

JUDGMENT. 

..d.*.-.™, X-«o plainrf. father “/“aXZ e^tn. “■ 

certain persons. The landlords sued m the their instance. They 

the vendees on the ground that the sa e JJ| execution of that decree, 
Obtained a decree from were evicted 

for some reason or other, the Court for 

from the tenancy. Accordingly, the ^ g entitled to 

Oi hi. ccmpmcy b^ »; b. jaad th.t^h.J 

be restored ^ * VSurts. The landlords pleaded that 

question that the suit lay in mys issae is undoubtedly one 

the occupancy rights bad become ^ therefore, -it became 

triable exclusively by the Revenue .,3 (l)and(2>, 

of the fact that representatives of j^Jge^eld that 

been brought on the “"regards the shares of certain laudlords. 

there was only partial abatemen » endorsed upon the plaint 

A, hi. «toamaia.«diy.. . "ml 

the matter for decision which could only be heard ana 

Z Revenue Courts as well as the particulars J’ ' ' 

Civil P. Ch and returned the plaint for presentation to the Co lec . 

of the defendants preferred an appeal in the Court o the 
District Judae who Rejected the appeal. The same defen 
preferred this second appeal in this Court. 

, It was contended before us that a second appeal did not lie and i 

-seems to me that this cpntenti6B,,_must prevail. An appeal lies ^^om 

order returning a plaint for presentation to a proper Court, but a se 
.*oes not lie in such !a casp.. There is no dispute about this. 

r ;An attempt wm, hbwever, made’ to argue that 

" " nrt as regards the portion of the suit decided by the Civil C 

: :.m ' ' " 
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apart altogether from the right of the appeal given under the Code from the 
order of the Court returning the plaint for presentation to the Collector. 

In order to decide this question it is necessary to set forth S. 77 (3) with 
its two provisos in full : 

“The following suits shall be instituted in and heard and determined 
by Revenue Courts^ and no other Court shall take cognizance of any dis- 
pute or matter with respect to which any such suit might foe instituted : 

(1) Where, instituted in a Court, it be- 

comes necessary to decide any matter which can under this sub-section 
be heard and detemined the Civil Court shall 

endorse upon the plaint the nature of decision and the 

particulars required foy 0. 7,r. 10, Civil P. C. and ref^l' the plaint for 
presentation to the Collector, 

(2) On the plaint being presented to the Colleet#r##fe||0ollector shall > 

proceed to hear and determine the suit where the value 

Rs. 1,000 or the matter involved is of the nature mentioned in S. 77 (3), 

Group 1, Punjab Tenancy Act, 1887, and iu other cases may send the suit 
to an Assistant Collector of the first grade for decision.” 

' It became necessary in this case to decide a matter which could be ' ^ 
heard and ieterniined only by a Revenue Court. The trial Judge, there- 
fore, correctly endorsed this upon the plaint together with the particulars 
required under 0. 7, r. 10, C‘ P. C. and returned the plaint for presen- 
tation to the Collector. Proviso (2) is to the effect that upon such a 
plaint being presented to the Collector, the Collector shall proceed to hear 
and determine the suit where the value is such that he must try himself 
while in other cases he is authorised to send the suit to an Assistant Col- 
lector of the first grade for decision. This proviso is very clearly worded 
an#4ra^^^^co^^(^ed to hold that^what is meant is that tbeVhole suit goes 

and determined by the Revenue 

It was objected that this would mean that the same 
plea of abatement could be taken before the Revenue Court though it had 
been rejected by the Civil Court. This may or inay not be so (as to 
which we express no opinion). Where the Civil Court can come to a final 
decision of the suit without deciding any matter which can be heard and 
determined only by a Revenue Court it must do so and an appeal would lie 
to the District Judge in such a case as well as a e0Coad appeal to this 
Court. This is pointed out in my judgment in the Pull Bench case, Cheta ^ 

V, Baija (l) at pp. 59 and 60 (of 9 Lah.) My judgment did not go into * J 

the question, what wonld happen when the plaint was returned for presen- f 

tation to the Collector as that question was not bef ore the Pall Bench. | 

This is the first time that I have seen this question raised and that is why 
I referred it to a Division Bench when it came before me sitting alone. 

, 

It is true that Tek Chand, J.,. in his judgment in the Full Bench case at 

(11 9 Lah. 38 (F. B.) A. I. B. 1937 Lah. 453 ; . > 




kgainst the decree of SeDior Sub-Judge, Lyallpur. 

f Mr. Shamair Gbaud. 

■by Mr. H. C. Kumar. 

JUDGMENT. 

Bhagwan Singh, a Sub-Inspector of Police, had given 
and on lease to Ganda Singh, plaintiff-respondent, and 
a of Rs. 300 as renVin advance. Bhagwan Singh 
t, Shep...Singh, who was in cultivatory possession of 
luding the half square which had been leased to Ganda 
gii epui^hat get possession of half ihe square leased 
Lcco/^irigly- sued. Bhagwan Singh for the refund of the 
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pp.- 61 and 62, seems to contemplate that there may be a 
Sis Court as regards one part of the case, and a second appeal to the Pman- 

o^rCommissioner as regards the other part, but that questjon was not 
areued and this remark was merely obiter. In my judgment there is n 

escape from the conclusion that the Civil Court must decide ^ 

as the present, if it can do so without deciding a matter which can be hea.d 
rnfdetermLd only by aRevehue Court. If. however, i^ beeo^s neces- 
sary to decide such a matter the plaint must be returned for P^^s^ntat o 
to tbe Collector and it is for the Revenue Court then to hear and deter- 
mint the suit, no matter whether the Civil Court has already expressed an 
opinion upon certain questions arising in the suit. _ 

'cr the reasons given I would dismiss ' this appeal on the ground t a 
•’ hr^^cOndappeal lies. I would leave the parties to bear their own cos s 
as apparently this question has not been raised before. 

Bhide, J, I agree. Appeal dismissed. 


Civil. 


LAHORE HIGH COURT. 

Revision Side. , j vm losi 1 

No. 604 of 1930. (Decided on du-i-iuoi.; 

, Agha Haidar, J. 

Bhagwan Singh , - 

Versus t, j * 

Respondent. 

Ganda biNGH a » c 77 (31 (tf) (i> and (1)— lessee not 

,a8 'irefft-juris- 


Petitioner 


dictian. 


r of land gave it on lease, and the lessee paid the rent in 
, 0 t get possession, held, that the suit for the refund of 
^der clauL, Cp). (D or (D of S. 77 (3) of the Punjab Tenancy 
de by a Civil Court only. l72 P. B. 1888 relied on. 





money* The trial Gonrt dismissed the suit bui, on appeal, the bemor 
Sabordinate JuSge, with appellate powers, accepted the appeal and grant- 
ed a decree to the plamti£f. Bhagwan Singh came to this Coart m 
revision. 

I admitted this case at the preliminary hearing, because^ Mr. Shamair 
Chand raised the question that the Civil Courts had no jurisdiction to 
entertain the present suit. This question seems to have been raised in the 
trial Court and. in fact, an issue^ w^^ framed on it, but the pleader or e 

defendant did not .press the point, ‘ and there is no^ mention of it in ft e 

judgment of the lower appellate Court. However/ the question being 
one of jurisdiction,' I- allowed Mr. ' ' to argue it. After 

..ooj;.,™ +1..1 T hare no doubt in my minlTlilifefak a suit for the 




Reference Side. • ^ .j 

, .. No. 2 of 1931. (Decided on 7-5-1931.) t-. 

others ' ^efendanfs^ 

' Versus ■ ; 

Allah Bakhsh and others • , Plaintiffs, 

Punjab Tenancy Act, S. 4 (1)— “such land’Wpufpose’’— mean- 

mg of. ■ ^ ' 

Held, (*•) that "such land” as used in S. 4 or for purposes of S. 4 (1) of fte 
Tenancy Act means land .occupied for or let for agricultural purposes or for 
purposes subservient to agriculture 5 (,ii) and ftat the “purpose" which is con- 
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•fain houses -were leased out for the residence of the lessees 

a lessors Mfar to be utilized by the latter as m^rire for 

ed, heS!t?a4 could not be said that the occupier’s purpose 
subservient to agriculture. 

- y S. 77 ( 3 ) (e)— Houses leased out tor 

for ejectment— jurisdiction. 

certain houses situate in ghatr '. 

owii©i^® witii Tcdllci '^ > 

did not hold any 

. ^ 

laudiord andtenant h-- - 

sr S. 77(3)W) of l— -- 
\ B. 1907 distinguished. 

Collector of Multan. 

by Mr. Ram Lai Anand. 

— by Nemo. 

JUDGMENT. 

The Collector of Multan Jias. under S. 100, 
submitted iLis case to this Court w 
decree of the Assistant Collector, 

4agnst 1930. in Allah Bakhsh and others v. 
be registered in the Court of the 
having jurisdiction to entertain the suit. 

The plaintiffs instituted a suit in 
Collector, first grade, for ejectment of the 
they had settled the defendants in 
the latter in lieu of rent agreed to supply 
intended to utilise .as naanure for their agricultural 

tJiM&rmhd the' csondiUoms ,oni }. 

were given to them, ». e., had not supplied hallar and wer , 
liable to ejectment. It appears to have been 

Li.a tb... .u.g.li». b.t .1 pr«6.t ... 

‘‘'r'Eriborrs 

.Ttu. Z ‘to it .Ud 


on their supplying i 
their agricultural la: 
was agricultural or 

Punjab Tenancy Act, 
residence — suit £ - , 

■Where c 

the lessees to supply the 
in lien of rent and the lessors 
for cultivation along with the houses, 
there was no 
the suit did n.-- 
only by the Civil Court, 12 i:', 

Case refened by the < 

**' Plaintiffs 
Vefendanst 


mumkin abadi were leased out to 
be used by the latter as manure, 
other land under the owners 
suit for ejectment, that as 
between the lessors and lessees, 
'the Tenancy Act and was cognizable 


Punjab Tenancy Act, 
ith the recommendation that the 

first grade, Multan, dated 2oth 
■ - Memmon and others. 

Subordinate Judge of Multan 
The facta are these s 
the Court of tho Assistant 
defendants alleging that 
iStruoted by them, that 
kaUar which they 
1 lands and that 
which the houses 
thereforoi 
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recommendatiOE and asserted that ■' tke suit was ' cognizable 'by ‘ the 
Eevenne Courts* ■ 

In my opoinion, the view of the Collector is correct. The 
determination of the question depends upon whether the suit is excluded 
from the jurisdiction of the Civil Courts by virtue of S. 77 (3) (e), 
in other words, whether it is a suit by a landlord to eject a tenant. 
Now the expression ‘^tenant’’ and “landlord” for the purposes of 
the Punjab Tenancy Act are defined in S. 4, sub-sections (5) and (6) 
respectively* “Tenant” means a person who hplds lands under another 
person, etc* and “landlord” means a person under whom a tenant holds 
land. . ■ ■ ■' , , ■ ■ ■ * 

The real question is whether the defendants in this case hold 
land under the plaintiffs. Now “land” has ' been ' defined in S* 4 
sub-section (1) to mean land which is not occupied as the site of 
any building in a town or village and is occupied or has been let * 
for agricultural purposes or for purposes subservient to agriculture, 
or for pasture, and includes the sites of buildings and other 
structures of such land* “Such land” of course iheans ®land 
;Iet ifCr agricultural purposes or for purposes subservient 
to agriculture. It is therefore to be seen whether the land 
case is occupied or has been let for agricultural purposes or for 
purposes subservient to agriculture. It is contended bn behalf of 
the respondents that as the object of the piaintiffs was to secure manure 
for the purposes of cultivating their land, therefore, the land under 
the houses in dispute must be deemed to have been let for purposes 
subservient to agriculture. Butin my opinion the purpose which is 
contemplated in the definition should be the direct purpose for which 

that is to say, it is the purpose oi tie fcc^^^ not the object 

of the owner which supplies the test* The purpose in the present 
ease is merely the residence of the occupier in the houses in question. 
The consideration paid or to be paid by the occupier is no doubt 
calculated to promote the agricultural pursuits of the owner, but it 
cannot be asserted that the occupier’s purpose is agriculture or 
subservient to agriculture. 

Mr. Earn Lai Anand cited Gowhra t?. AU GoTiar (1), in which 
it was held that a suit for the recovery of haq buha is 
cognizable by the Revenue and not by the Civil Courts on ground 
that “haq buha appears to be a village cess customarily leviable 
within an estate.” This case is not of any assistance in deciding the 
present question because 8. 77 (3) (0, Punjab Tenancy Act, excludes 
from the jurisdiction of the Civil Courts suits for sums payable for 
village cesses or village expenses. In the present case the suit is 
for the ejectment of the defendants and not for the recovery of the 

(1) 11 P. R, 1890 (RevO 





"'ersiis 
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value of the kallar which, accordiug to the plaintiffs, the defendants 
should have supplied assuming that a suit for the recovery of such 
value stands on the same footing as a suit for the recovery of • 
village cesses or expense—* a matter which in my opinion is at least 
doubtfoL 

Reference also was made to Gundzi Singh v* Natha Singh (2), 
That also does not materially help the learned counsel because the 
facts of that case do not appear from the judgment as reported* 
The nature of the suit is not specified, nor is it shown what area 
was in possession of the^ defendants and whether the land which was the 
subject matter of the suit in that case was the only land in possession 
of the defendants or whether they cultivated other land belonging 
to the plaintiffs* ^.Moreover, whatever facts are stated there they are 
distinguishable from the facts of this case* 

The present suit in my opinion was cognizable by the Civil 
Courts and it is not shown that the mistake as to jurisdiction b»s 
prejudiced either of the parties. It appears to have been decided 
by the Assistant Collector in good faith, I consequently direct that 
the decree of the Assistant Collector be registered in the Conrt of 
the Subordinate Judge at Multan. No order as to the costs of this 
reference. -Decree registered. 


Appellate 


LAHOEE HIGH COURT* 

Givil# 

No. 52 of 1929. (Decided on 4-2-1931). 

Jai Lai and Abdul Qadir^ JJ* 

Uttam and others Bespondents, 

Punjab Tenancy Act, S. 59 -^Agreement overtWiff 
rules — onus of proof* 

A person who rests his ease upon an agreement overriding the statutory 
rules of succession contained in S. 59, Tenancy Act, must show that t]\e 
language of the agreement is clear and that the intention is unmistakable. But it 
is not so where a ^vajih ul-arz of 1852 qualified the right of qarabatis, by the woi s 
“Jo mustahiq Aai’* which can reasonably be interpreted to confine the right 
to those entitled under the law. Under B. 59 those qarabatis can succeed 
whose common ancestor occupied the land. 

Punjab Tenancy Act S* 1 1 1 —Entries in wajib-ul-arz~if constitute 
agreement under* 

Where the terms of an entry in wajib-^l-arz are expressly limited to that 
particular settlement, they cannot be considered to have the effect of agreements 
between landlords and tenants within the meaning of S. 111. 185 P. W* E 1918 

16 P. R 1915 followed 2. P* B. (Rev*) dissapproved. 

Second appeal against decree of District Judge, Hoshiatpur* 

(2) 12 P."" ''''' 
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Appellant : — by Mr» Anant Earn Khosla. 

Respondents : — by Mn Faqir Ohand, 

JUDGMENT. 

Abdul QadiTj — The suit out o£ which this second appeal has arisen 
was for possession of 4 kanals and 16 marias of occupancy land, 
instituted by the collaterals, of a decendant of a deceased occupancy 
tenant, against the landlords, who had resumed possession of the land in 
suit on the death of the widow of the last occupancy tenant and in the 
absence of any of the descendants of the said tenant. The suit was 
dismissed by the trial Court and the appeal of the plaintiffs was also 
rejected by the District Judge of Hoshiarpur. The second appeal came 




up for hearing before a single Bench but it was ordered that it may be 
heard by a Division Bench because of an important question of lawanvolved 
in the case, concerning the interpretation of the terms of a 
and as to the entries in the same overriding the provisions of S. 59, 
Punjab Tenancy Act. 

Mr. Anant Ram Khosla, for the appellants, relied on the terms of the 
Wajib-ul~arz prepared in the settlement of 1852 which provided that on 
the dea^h of an occupancy tenant, his son, and in the absence of a son, his 
brother or a qarabati, *Vho may be entitled^V would cuitivate the land* 
This entry of the first Settlement was repeated exactly in the same words 
in the Settlement of 1884, but it was added at the end of that entry that 
no investigation as to the rights of the occupancy tenant had beien made 
in that settlement. In 1914 a similar entry was repeated, presumably 
without any investigation again* The learned Counsel refers to Ss. 1 1 1 
and 112, Punjab Tenancy Act, and contends that, according to S. 112, the 
in the Settlement of 1852 amounts to an agreement betwen the 

Act, and adds that the subsequent entries, though not made after any 
investigation of the rights of occupancy tenants, must also be held to be 
continuations of the same agreement, especially because they relate to a 
question of succession. 

The Courts below have interpreted th.Q words jo mustahiq hat 
(whosoever is entitled), in reference to the qarabati mentioned in the 
Wajib-ul-arz, as meaning 'who is entitled by the provisions of the law 
applicable to the succession.” They have held, in consequence, that 
the rule of the succession as embodied in S. 69, Tenancy Act, is that a 
' collateral related to the deceased tenant in the main line of descent from 
the common ancestor succeeds, if the common ancestor occupied the land. 
This admittedly was not the case here and, therefore, the claim of the 
plaintiffs’ collaterals was defeated. 

Mr, Fakir Chand, on behalf of the respondents, meets the arguments 
of the appellants with the ccmtention that the entry of 1852, assuming 
it to be an agreement between landlords and tenants under S. 112, Punjab 
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Tenancy Act, was expressly limited to that Settlement and having been 
repeated in the subsequent Settlement and that the subsequent entries 
having been made after 1871 do not amount to agreements unless it is ex- 
pressly shown that they had that character, and were understood in that 

light by the parties thereto. He refer to Mumraj v. Bampat (1), in 
which it was held that a repetition of original entry is no proof of an 
agreement unless it is shown that the landlords end tenants expressly 
agreed to abide by the same conditions as before. 

It is true that the extract from the entry in the Wajib-ul-arz of 1852, 
clearly shows that the occupancy tenants after hearing the conditions 
from the munsarim of the Settlement agreed to remain occupancy tenants 
till the period of that Settlement, but it is clearly stated that the ope- 
ration of these conditions was limited to that Settlement. According to the 
decisloii' Of I^Bivisioh Bench of the Chief Court in Labhu v. Ganda Singh 
(2) relating to a Wajib-ul-arz of 1852 in the District of Hoshiarpur, the 
terms of the entry of 1862 were limited to that Settlement and it was 
also held that the subsequent entry in the Settlement of 1884, made without 
any investigation into the rights of the occupancy tenets, had not the force 
of continuing the previous agreement of 1852. A similar view was 
expressed in Bira v. Muhammadi (3). Against this view a decision of 
the Hon’ble the Financial Commissioner in Ram Singh, etc. v. Eishnn 
Chand (4) is cited for the appellants, in which it was observed that the 
agreement of the Settlement of 1857, (in that easel, was not in force only 
for the term of that Settlement, but subsisted even after the expiry of 
that settlement, in ihatters of succession. With due deference, however, 

to the opinion of the learned Financial Commissioner, I prefer to follow 

the view taken by the two Division Benches of the Punjab Chief Court 
on ..nofe p^xmdieiK, ^epfcies jn 1884 and 1914,' in the 

Wajib-d-aira before us to have (he effect of agreements between landlords 
and tenants in the village in question ; nor can the entry of 1852, be re- 
garded as an agreement which is still operative, as the terms of the entry 
expressly limited it to that particular settlment. 

Coming to the interpretation of the words “who may be entitled” 
the conclusion arrived at by the Courts below is supported by an opinion 
expressed in AUah Ditta v, Achhrit ITaZ (5) by Johostone, J. who made 
the following observations concerning a Wajib-nl-arz which stated that 
ori thft ilofttb ftf a.Ti ftCRiiuancv tenant without sons succession should go to 
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til© people, and therefore, unless the indications that way are perfectly 




€iear, it is impossible to hold that the landlords in 1851 agreed that 
when an occupancy tenant died, any qarabati should succeed. It is 
reasonable to suppose that the landlords, if they agreed at all, agreed to 
the succession of such brothers and qarahafis as might be entitled under 
tenancy law and custom^ and this idea of a right accruing only to des- 
cendants of a person who once held the land, is a fundamental idea in the 
minds of the peasantry.” , 

^ , 4 €'41 f"*-? /» 

f see no reason to differ from the above interpretation. It was held 
in Msf. Walayat Begam v* Sher AH Shah ( 6 ) that a person who rests his 
case upon an agreement overriding the statutory rules of succession 
contained in S* 69, Tenancy Act, must show that the language of the 
agreement is clear and that the intention is unmistakable. But this can- 
not be said of the agreement of 1852, which qualified the right of qara- 
batis, by the words *30 mustahiq hai,” which can reasonably be inter- 
preted to confine the right to those entitled under the law. It is clear 
that under S. 59 the law is that those qarabatis can succeed whose com- 
mon ancestor occupied the land, which is not the case^ with the plaintiffs- 
appeliants in this litigation. The decision of the lower appellate Court is, 
•ftarefore, correct. . This appeal must fail and I would dismiss it with 
costs thr'oughout. 

Jai Laly J. — I agree. 

Appeal dhmh$ed* 


LAHORE HIGH eOUBff. ^ ^ 

Appellate. Civil. 

, ' 1 . ’ , on 26-2-1931). ' 

Versus 

Muhammad Sheb and another Respondents, 

Puniab Tenancy Act, S. 59 (1) (c)— Ocupancy tenancy- 

collateral succession. 

An occupancy tenancy devolves upon the male collateral tenant after the 
widow’s death in the absence of male issue, provided that the commo n ancestor 
had^oocupied the land. 

Second appeal against decree of District Judge, Jhelum. 

Appellants i — by Mr. Brij Lai. 

Respondmtsi^hj Mr. R. C. Soni. 

JUDGMENT. 

Wazir Singh purchased tbe occupancy tenancy in suit from a stran- 
ger, Gangs Singh. He died and was succeeded by his widow, Mat. Ghero, 

(6) 19P,B. 1917. 
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‘ ' ■ ■ Civil. 

AppftllatO 

No. 51 of 1927. (Decided on 24*2-1931). 

T^hidc and Tapp, tIJ* 

Tirath Ram and others Appellants 

YerBiiB 

MST. Nihal Devi ' . , - Res^onienU 

Punjab Land Revenue Act, Ss, 1 17,.158-Partition proceedings- 
mestion of title involved— suit not filed in the Court of the Revenue 
sn <lii-«cted— nartition carried out— subsequent civil 
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She has sold the occupancy tenancy to two persons. Mala Singh and 
Dbera Singh have come forward to sue for possession by pre-emption of 
the tenancy. Their suit has been dismissed by the lower appellate Court 
•aud against this decision the plaintiffs have preferred this second appeal. 

Wazir Singh is a grandson of Mitha Singh and the two pre-emptors 
are great grandsons of the same person. The lower appellate Court 
has found that the common ancestor, Mitha Singh, did hold, for one har- 
vest at least, the land in question as a tanant of the then occupancy te- 
nant, Ganga Singh. He decided, however, that that was not enough to make 
the pre-emptors heirs and it was admitted that if the pre-emptors are net 
entitled to succeed to the occupancy tenancy they are not entitled to pre- 
empt the sale. 

■ The occupancy tenancy does devolve upon the male collateral re a- 
tives of a deceased occupancy tenant after the widow’s death in the absence 
of male issue provided that the common ancestor had occupied the 
land. In my judgment, the fact that Mitha Singh was, for a harvest 
•or two, a tenant of the then occupancy tenant, Ganga Singh, does not mean 
■that he occupied the land within the meaning of S. 59 (11 Punjab Tenau- 
'cv Act. What is meant there is that it is not necessary to decide m what 

capacity the common ancestor held the land provided he did hold it and 

the land descended from him to his heirs. It is impossible to construe 
■the prdviso to S. 59 (l) as meaning that a tenant holding an occupancy 
tenancy for a brief period nnder-the existing occnpaneytenant trespas- 
ser holding the land, say for two days, is a person who occupied the land. 
At the same time when Mitha Singh was tenant the occupier of the land 

was the occupancy tenant then in existence, namely Ganga Singh. 

■ . • . . judgment of the lower 

^Doe’late Court is ccrrect and I dismiss the appeal with costs. 

appe.iaie uju Apfeal dismissed. 
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brongM a ciyil suit for a declaration that the -widow, beinff only entitled to 
maintenance, could not claim partition. The suit was dismissed by the District 
Judge on the ground that the failure to bring a suit in the Court of Revenue 
Officer was a bar to bringing a civil suit. Held, that in the present circumstances, 
the Revenue Officer was not justified in proceeding with the partition, without 
the que«tion of title being decided, for it was a clear disregard of the provi*aioiis 
of S. 117 and the instructions contained in para 8 of Standing Order No. 27 and 
he could decide the question , of Htle himself in the absence of a duly stamped 
plaint. Held also, that the suit filed subsequently was cognizable by the Civil 
Court and that iS. 158 of the Land Revenue Act was no bar to it. 61 P. R* 1897 
R. applied* 146P.L. B. 1902 distinguished ^ ^ 

Second appeal against decree of District Judge," Oujranwala. 

Appellants My, Hazara Singh TJpal. 

Respondent : — by Mr, Ram Lai Anand. 

JUDGMENT, 

Tapp, J. — The material facts relating to this second appeal are shortly 
as follows t 

On the death of one Kir pa Earn his l/5th share in the ancestral land 
was mutated in favour of his widow, Mst. Nihal Devi, the defendant- 
filed an application for partition before the revenue 
authorities which was resisted by three of her late husband’s brothers and 
his nephew, the plaintififs-appeilantp, on the question of title. They were 
directed by the Revenue Officer to file a suit in his C curt and on their 
failing to do this the partition was carried out. They then brought the 
present suit for a declaration that Mst, Nihal Devi being only entitled to 
maintenance could not claim partition. The suit was dismissed oh merits 
and the learned District Judge relying on Mst. Mom Katir v, Emveror 
il) .dismissed the appeal on the ground that plaintiff having failed to 

bring a suit in the Court Of ‘ the Revenue Officer- h^^iVedfed fit fifin the 
present suit in a Civil Court was not competent. 

facts in the case cited are clearly distinguishable from those 
in the present case, the chief point of difference being that in the former 
the partition proceedings were still pending when a suit was brought in a 
Civil Court. The Civil Court declined to entertain the suit on the ground 
that a suit involving the same question was already pending in the Court 
of the Revenue Officer, The suit was thereupon consigned to the record 
room under S. 12 of the old Civil Procedure Code (S. 10 of the present 
Code). An appeal against this order was dismissed and the petition for 
revision which was dealt within the ruling cited was also rejected. The 
ratio decidendi in that case was the correct application of S. 12 (now S, 10) 
of the Civil P. C. to the facts. The decision is no authority for the 
proposition that in no circumstances can a Civil Court entertain a suit 
concerning a question of title arising out of partition proceedings. 

(1) 145R. L. R. 190a 
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According to si 117, Land Bovenne Act, two courses are 
Bevetue Officer, when a question of title arises in a partition procee i 

pending before ‘Trtolr 

cwa Co„, .0 yhiot the g»» ” 

raising the question of title should be referred, or (2) determine 
question himself as though he were such a Court. _ , . ^ 

In the latter case the procedure to be followed is regulated by sub- 

section (2) of the section, Revenue Officer beyond directing the 

1* rdT.iip.d p.S‘ bZ. bi« iu «d» .b.t bb Mibhi 

plaintiffs to actually did so, for, on plaintiffs failing 

decade the quM Eevenue Officer ordered a partition to be 

?« md iS d»ly «*««<">. Hi" dteeswd »i «>» 

r.t.n 1 Tb” -L.i» Cbtaiped in »«« « <>< 

the argnment of Mr, Bam Lai as to the xnaDiiiiy 
decide the question of title in the absence of 

an Sinah v. Madhan Singh (2) the action of the 

lOut any decision 
don» the Jurisdio- 

the circumstance# 


which sufficiently rep 
of the Bevenue Office] 
a duly stamped plaint, 

As observed in B 
Bevenue Officer in pr 
of the question of titl 
tion of the Cilvil Court to < 
was not barred under S. 15 
I would, accordingly, s 
of the lower appellate Ooui 
9ffldin.accordance with law 
to be refunded. 

JBhide, J.—l agree. 


Appeal accepted. 


LABOBB HIOH COURT. 


Original Side 


No, 37 of 1930, (Decided on 
lapptjf-. 


Plaintiff 


Versus 


Defendant. 





the three salts, and partioalarly in the cm 

shits 


pleadings in 


POHU PAI, n. KAPURA 


Bef erence by Assistant Collector, 1st grade, Hosbiarpur. 

ORDER. 

This is a reference by an Assistant Collector, First Grade, through 
the Collector of Hosbiarpur, under S. 99, Punjab Tenancy Act, in 
respect of three suits, originally brought in the Court of the Subordinate 
Judge, Hna, by one Pohu Lai for recovery of Rs. 150 in one case against 
Kanura Rs. 450 in the second ease against Birju, and Rs. 330 in the 
thir^a case against Pain and Hira, on account of the value of the 
produce of certain lands from’ Eabi 1926 to Kharif 1928. In each case, 
ae plaintiff alleged that the lands in question had been mortgaged 
with .possession to his son. Ram Rakha. defendant, and had been 

cultivated by the other defendants. The produce of the harvests mention- 
ed had been alienated by Ram Rakha Mai in favour of the plaintiff. 
Kapura and Birju, defendants, ignorance of ^ the a^^oi^gage , 

and alleged that they were in proprietary possession of ^ fffldk tthder 
a private partition. Pain and Hira,- defendants, alleged that the land 
had been given to them for cultivation by one Taloka its proprietor, and 
that nothing was due by them on account of produce to the plaintiff. 

The learned Subordinate Judge found that the suits were cognizable by 
•n.^ve6B|L,Court..asthe7fell under Cl. (n), sub-S. 3,^S. 77, Punjab Tenan- 
ov Act and he, thereupon, returned the plaints in the three cases for 
lamentation to Revenue Court. An appeal against this order was reject- 
ed by the Senior Subordinate Judge on t6th August 1930, and the plaints 
were then presented to a Revenue Court. 

The Assistant Collector, First Grade, relying on Qanpat Bai v. Sardar 
( 1 ) and Chinti v. Nathu (2) has found that the suits are cognizable by a 
Civil Court, and hence the reference. 

in the suits agambu - ... - 

between a landlord and tenant, but merely suits brought by the assignee 

of the mortgagee for the recovery of rent from certain persons to whom 

lands are alleged to have been given for' cultivation by the mortgagee, 
mither the mortgagee, nor his assignee, claim to be the landlords of these 
Irticular holdings ; and, in the circhmstahces itis extremely doubtful, in my 
cLion whether any relationship of landlord>ha tehant arises or exists 
•« the three cases. As remarked above, in two of the suits, the defendants 
'lim to be owners under a private partition and. consequently, cultivating 
fZiv own lands and not liable to render any produce to the mortgagee or 
Whis assignee. -The points, which arise for determination in the three 
, cases, might be -stated as follows 

( 1 ) -Whether the defendant. Ram Eakha Mai, is the mortgage of 
the lands in the three suits and has assigned his rights to the plaintiff? 

13 L 0. 51L » 

^2) A. I. B 192S Lah. 903 ; 110 I. C. 510. 
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^2) Whether the mortgagee made over the lands to the different 

defendants for cultivation on payment of batai and, if , so, what is due 

to the plaintiff as his share of the produce for the periods specified ? 

(3) Whether Eapnra and Birju are owners of the lands as claimed by 
them, or are cultivating them in their own right, and are not under liabi- 
lity to render any produce to the plaintiff ? 

These are all points more appropriately determinable by Civil Court, 
and, in any case, if it should be found hereafter that they have been 
wrongly so decided, action can be taken under S. 100, Punjab Tenancy 
Act, and the decrees of the Civil Court registered as those of a Revenue 
Court-. 

I, therefore, order that the reference be returned to the Collector 
with the direction that the plaints in the three suits be returned for present- 
ation to a Cirii Court, which I declare to be competent to take cognizance 
of rhe suits* 

Reference returned* 


LAHORE HIGH COURT. 

• Appellate Civil. 

No. 1772 of 1926. (Decided on 16-4-1931.) 

Harrison and Valip Singh, JJ. 

Mohammad and another. Appellants. 

Versus 

JHanda aud others. Respondents* 

Punjab Land Revenue Act, S. 158 (2) (xvii) — Shamilat 

A suit for a declaration that a piece of shamilat land is not partible involves 
a division as to title and is cognisable hy Civil Courts, 

First appeal against decree of Senior Sub- Judge, Fero2jepnr. 
Appellants ; — by Muhammad Alam and Barkat Ali. 

Mespondants by Bishan Nath and M. Amin* 

JUDGMENT* 

Earrison, J* In this Case the plaintiffs brought a suit against four 
defendants, claiming a declaration to the effect that out of the total area 
of 5,023 kanals included in a partition of the Shamilat land of village 
Silewant by the Bevenne Assistant on 22nd May 1924, an area of S,06B 
kanals 6 Marlas should have been excluded on the ground that they had 
converted an area of 1,807 kanals 18 marlas from barani into chahi, and 
had reclaimed and made cnltnrabie a further area of 1,255 kanals S 
Marlas, that they had recledp^d and irrigated this land, relying on an 
agreement made by them with the ancestors of the defendants, and, that 
as a result of this action on thek part, this area was excluded from the 
Miaary Shamilat a»<i ' could aofr bp ,partitioae^« i il' ‘ ^ " 
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Tks snit was dismissed by tbe trial Court on the finding that the 
question was not a question of title but related to method of partition and 
that, therefore, the Civil Courts had no jurisdiction. In our opinion, the 
question is clearly one of title as to whether this area is partible or not. 
We, therefore, accept the appeal, set aside the decree of the trial Court, 
and return the .case to be decided on the merits, after issues have been 
framed on the various points raised in the pleadings* Stamp on appeal 
will be refunded and costs will abide the event. 

Dalip hingh J* — I agree. Appeal accepted 


m THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate ' Revenue* 

No. 6 of 1920-21. (Decided on ai-34 931). 

Fagan, F.C. 

Jawahar Sin oh and others, Ap:pdlants. 

,,, ‘ , ’ Versus , ,-/« ^ 

Labhu " Respondent. 

Punjab Tenancy Act, S. 22 — enhancement of rent— occupancy 
tenant “* under S. 5(1) (a). 

Held that where persons, who were originally occupancy tenants under 
S. 5 Cl) C< 2 ), had been erroneously declared to be occupancy tenant under S. 8, 
and the question of status had become res judicata, it was not equitable 
to enhance the rate of malikana alre&dj paid, L e., 2 annas per rupee of 
the land revenue and cesses — which was the maximum rate for occupancy 
tenants under S. 5 (1) (a), 

^ , Commissioner. JaUmdlmr . 


ORDER. 

The facts, regarding the history of the tenancy with which this 
case is concerned appear to have been correctly found in the second 
order of the Assistant Collector, dated 5-12-19, and in the order of 
the Commissioner under appeal. On these facts, the defendants would 
clearly be occupancy tenants under S. 5 (1) (a). 

Unfortunately, the Settlement OfiBcer held, erroneously it would 
appear, in 1888, when the facts were the same, that the defendants (or 
their predecessors-in-interest) were occupancy tenants under S. 8. His 
judgment was a final one so that the question of status is now m- 
judicata as remarked by the Commissioner. 

Under the peculiar circumstances, however, it is not, I think, 
equitable to enhance the rate of malikana hitherto paid, i, e. 2 annas 
per rupee of land revenue and cesses, which is the maximum rate for 


Division. 





76 THE PUNJAB CASE-LAW. PART C. [1931] 

occupancy tenants under S- 5 (l) (a). L therefore, accept the appeal 
and restore the order of the Assistant Collector in so far as to dismiss 
the plaintiff’s suit witli costs throughout* 


Eevenue® 


AfplicanU 

Bespondent, 


IN THE COURT OP THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 

Eevision Side 

No. 57 of 1930-Sl. (Decided on 17-10-1931). 

. Miles Irving, F. C- 

Raj Mal. ^ 

Versus 

Gurbaohaj^ Singh. 

LAttiljariar-^appointment of rule of heredity— to be applied. 

A pei'soii, having a hereditary right to be appointed Lambardar, must be 
o-iven preference, unless it is found either ((?) that the circumstances exist 
as described in Land Revenue Rule 17 (fi) (5), namely, that his eligibility 
is affected by the offence (5) or that he is nnder the influence of the dismissed 
Lambardar or that (c) he has a personal disqualification or disability. 

Lambardar— collector’s choice to be upset when he has not 
weighed arguments — rule of heredity to be allowed. 

Though the decision of the Collector regarding the appointment of Lata- 
bardar should generally be supported, but where the Collector does not take 
the trouble to express his own reasoned views and does not himself weigh 
aro-nments, his choice may be upset. Where the Collector passed over a 
parson belonging to the predominant got in the village and who had a 
Lreditary right to be appointed on the ground that he was old since he was 
46 and that he was not influential, held, that a man of 4o cannot be called 
old mauj that it is a serious matter to take away the Lambardari from the 

Revision from the order of the Coiiimissloiier of Juilundur 

Division, 

OBfDJSE. 

Arjau Singth, lambardar^ was dismissed and, in his place, the 
Oollector appointed Garbachan Singh who is no relation. Raj Mai 
who is descended from Raja Singh’s great grandfather, appealed 

unsuccessfully and now applies for revision. 

The case has been throughout . dealt with without regard to the 
law. Raj Mai has a hereditary right to be appointed in preference to 

Gurbaoban Singh,., unless, it is found either (a) that the circumstances 

exist as described in Land Revenue Rule 17 {it) (6), namely, that his 
elifi:ibility^ is affected by the offence or that he is under the influence ^ of i 
the dismissed Lambardar or that (6) he has a personal disqualification | 
or disability. 

Mow it is nowhere susrgested that the conditions of Land Eevenmei 
Eule 17(ii) (&) apply. Saj Mai has been passed over on the ground of two i^ 
personal disqualifications ia) that he is old (6) that he is not influOn- 
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the financial commissioner 

PUNJAB. . 

Revenue. 

of 1929-30. (Decided on 12-12-1930.) 

Townsend, F, 0, 

Applicants, 


IN THE COURT OF 


MsT. DiLiiO and otters. 


Fcrsjfs 


Other Side. 

revision— lovrer Court s order— 


Kapura. 

Punjab Tenancy Act, 


and did i 

he did not discuss each of the 
for interference.' 

of JuHundur Division. 


Where the Collector’s 
with the req.uirenients of 
appeal, held, there was so 

Case forwarded by the Commissioner 
_ ORDER. 

TIiUc»eh.» bsmsenllO"®*” ff 
„itl. a. reteffle., d.e.a, A,,,^ 

Commissioner that the Collector’s order, ^ 

to a degree, and capnot be y^^^t’aiscuss each ( 

the requirements of the law, in that it does n p.^iggj 

M .pp„. , »d iU. t« .. d»«.A » d ™ « 

Collector applied his mmd to the cas 

For the reasons given by the Commissioner. 

•au Vii'm T accent this application, and, s 
sary, so agreeing with him, I ac p _ ^ 

the orders that have been passed so far in 




was his grandtatiier ana mac rarju, mouga noc enttjreu 
tenant; in the revenue record, was entitled to occupancy rights. The 
defendtots plead that it is doubtful who the original tenant of the land was 
as he is at one place called Parju Chamar, while at another time by a 
somewhat different name classed as Rajjam> They add that this occupant, 
whoever he was, is 'not proved to be the grandfather of the plaintiff, 
that, subsequent to Parju, other tenants have cultivated the land, in fact, 
the proprietors themselves cultivated for a time, that on more than one 
occasion decrees for rent have been obtained against the plaintiff and in 
those suits he did not claim to be occupancy tenant. 

The Eevenue Assistant who tried the case fixed only two issues : - 

1. Whether the suit was in time ? and 

2. Whether the plaintiff was an occupancy tenant under S. 8 ? 

The objection with regard to limitation was dropped, leaving Only the 
second issue. Prom the allegation and the pleas, it is evident that the case 
required the fr amin g of the other issues on the points in dispute. How*-. 

pl'idntiff Is an 

occupancy tenant under S. 8, though he does not find on what grounds he 
has acquired the rights under this section. 

The defendants appealed to the Collector on the following grounds : — 

(2) That the plaintiffs ancestors never cultivated the land and that 
he is not the succesor of the original cultivator. 

(S) That there is no mention anywhere in the revenue record of Gokal^ 
father of the plaintiff. 

(4) That Parju (whom plaintiff states is his grandfather) was not the 
original cultivator of the land and never obtained occupancy rights. 

(5) That the residential houses on the land were built not by the te- 
nants but by the proprietors, who gave them to the tenants for their 


In his judgment, the ^ Poll|0r 4eals with no other point except the 

E n of the identity offl^a^i. Chamar, who is shown as a tenant in 1868* 
bat point by him* The judgment is an exceed- 

i:i^£";0n6 sajr it, Collector 
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gaV8 any consideration at all to . the case^. Seeing that the Revenue Assis- 
tant himself failed to deal With some important pleas, raised by the 
defendants^ it was incumbent on the .appellate Court to consider those 
points which .were made grounds bf appeal. 

For the reasc>a that the case wan not properly tried in the first Court 
and that it ha^i .been Very inadequately dealt with in appeal^ I refer the 
Order of the Ooilector to the Financial Gommissioners for revision and re- 
commend that it should be returned to be tried de now. Neither party 
desires to be presented before the Financial Commissioners. 

Note the delay in the disposal of this application for revision is due to 
the fact that it was fixed for hearing in Kangra District, but could not bo 
heard there. ■ 






